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Abstract: A new proposal for a Directive presented by the 
European Commission in 2022 and in June 2023, the Council 
has had the general orientation and the functioning of mutual 
recognition according to Regulation n. 1805/2018. We note a 
work of integration, harmonization that goes on from the 
investigation phases to confiscation. Confiscation of various 
types, it will be analyzed in this work, with a precise way, based 
on acts of the European legislator. We will also compare various 
models of European legal systems having as final objective the 
“strangling” of organized crime and illicit enrichment to third 
countries. The interpretations are various and emerge from the 


application of the Regulation thus setting the positions that 
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define the proceedings in criminal matters. The protection of 
fundamental rights, the principle of proportion, autonomy within 
the scope of the EU are presented as a need to build mutual trust 
that functions even more on judicial cooperation in criminal 
matters. In recent years we have shown that the European 
legislator shows a constant and precise commitment in the 


matter. 


Keywords: freezing and confiscation; European Union Law; 
ECHR; ECtHR; CFREU; right to a fair trial; Fundamental 
procedural rights; protection of human rights; actio in rem; 
organised crime; illicit enrichment; Regulation 1805/2018; 
Directive n. 42/2014; freezing of assets; Asset Recovery Offices 
(AROs); principle of proportion; non conviction based 
confiscation; criminal forfeiture; EPPO; EAW; EIO; Europol; 
Eurojust; cross-border cooperation; art. 83 TFEU; Eurocrimes; 
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forfeiture. 


Introduction 

The Directive of the European Parliament and of the Council on 

confiscation of assets of 25 May 2022!, which amended 
1Proposal for a Directive of the European Parliament and of the Council on asset 


recovery and confiscation COM/2022/245 final: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX%3A52022PC0245 
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Directive No. 42/2014 (Simonato, 2015, Simonato, 2017)”, was 
now a reality for the criminal law of the European Union. A 


Directive has set among others as an objective 


“(...) to identify, freeze and manage assets and to consolidate and expand the 
possibilities of confiscation in a way that takes into account all relevant 
criminal activities undertaken by organised crime groups, thus allowing for 
the confiscation of all the assets concerned (...) is intended to improve 
cooperation between all authorities involved in asset recovery and to promote 
a more strategic approach to asset recovery through a greater commitment of 
those authorities to the achievement of common objectives in this area (...)” 
(Garrido Carrillo, 2023; Fato Poiay, 2023; Aguado Correo, 2024). 

The Regulation No. 1805/2018 (Liakopoulos, 2020; Oliveria e 


Silva, 2022)? has imposed an important binding instrument for 
mutual recognition relating to seizure and confiscation measures 
despite its typology, i.e. the extended and non-conviction value 
towards third parties. In this regard, it was issued the need for 
greater harmonization that has guaranteed mutual recognition, 
as a logical provision that rejected the violation of the right that 
was based on Articles 8(1) f) and 19(1) h). The Commission 
Work Programme for 2021/24 has put at the forefront of 
reviewing the Directive No. 42/2014 and to introduce the Asset 


Recovery Offices, as a replacement of the framework decision 


2Directive 2014/42/EU of the European Parliament and of the Council of 3 April 
2014 on the freezing and confiscation of instrumentalities and proceeds of crime in 
the European Union. OJ L 127, 29.4.2014, p. 39-50: 
https://eur-lex.europa.eu/eli/dir/2014/42/oj 

3Regulation (EU) 2018/1805 of the European Parliament and of the Council of 14 
November 2018 on the mutual recognition of freezing orders and confiscation orders. 
PE/38/2018/REV/1. OJ L 303, 28.11.2018, p. 1-38: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=celex%3A32018R1805 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


520 


2007/845/JHA (Simonato, 2017)* and as a result of the limited 
success that has been recorded in the confiscation of proceeds of 
crime in Europe,: 


“(...) contribute to increasing the low confiscation rates across the European 
Union, which currently only reach around 2% of freezing and 1% of 
confiscation of criminal profits. As the ability to freeze and confiscate assets 
depends directly on the capacity to trace and identify them, the specific 
objective of the initiative is to strengthen Asset Recovery Offices and to 
reinforce EU cooperation and informational exchange in order to increase 
confiscation rates (...)”. 


Problems of the past they were the application of the Directive 
according to art. 3 which included cases such as crimes against 
financial interests, arms trafficking committed by organized 
groups, environmental crimes, organized crimes, foreign 
confiscation models which unsuccessfully condemned organized 
crime since the Directive allowed a minimum list of crimes such 
as absentia and illness while the member states provided for the 
powers of confiscation. 

The Member States included the non-harmonized rules, such as 
minimum claims relating to the Directive, which had to do with 
seizure, extensive confiscation without conviction. However, the 
lack of harmonization hindered investigations in the cross- 
border financial sector, which resulted in the recognition of 


freezing and confiscation orders as well as the foreign judicial 


ACouncil Decision 2007/845/JHA of 6 December 2007 concerning cooperation 
between Asset Recovery Offices of the Member States in the field of tracing and 
identification of proceeds from, or other property related to, crime. OJ L 332, 
18.12.2007, p. 103-105: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32007D0845 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


521 


authority, where it highlighted some issues such as the burden of 
proof standard, disproportion and value of assets and lawful 
income. 

The proceeds of crime in cross-border cases have attributed to 
the malfunctioning of asset recovery offices giving limited 
powers to identify and trace assets of criminal origin at domestic 
and supranational level. These offices have limited information 
due to direct access to databases, such as the Europol’s Secure 
Information Exchange Network Application (SIENA). 

These were operational powers where the urgent seizure 
involving financial, human and technical resources was able to 
engage the confiscation procedure, which encountered problems 
concerning financial investigations and common rules related to 
cross-border investigations. 

These were offices that protected personal data of the Data 
Protection Police Directive according to Directive 2016/680. A 
Directive that called on Member States to use confiscated assets 
for public, social purposes by imposing obligations, where 
different arrangements of confiscated assets were used to 
compensate victims of crime to return profits to society through 
social use. Inefficient management of frozen assets devalued 
compensation for victims. It was thus introduced ad hoc 


legislation to ensure compensation for the use of social assets?. 


5https://data.consilium.europa.eu/doc/document/ST-8927-2020-INIT/en/pdf 
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Art. 11 of the Directive called on Member States to collect 
relevant statistic data on the measures of each year related to 
seized and confiscated assets which are limited and not 
comparable. Asset recovery offices have access to data of other 
states as a point at European level that prevented if certain assets 
are seized and confiscated by another Member State. 
Directive 42/2014 was actually an introduction to a Directive by 
the Asset Recovery Offices and Asset Management Offices, 
which laid the foundations for a Proposal for a Directive, which 
was presented in May 2022 to include all the reforms in a single 
text. 
The relevant proposal has presented a Directive that harmonised 
and foreseen confiscation models to replace Framework 
Decision 2005/212/JHA® and Directive 42/2014’ in relation to 
the retrieval that has identified and managed the assets that 
concerned the Asset Recovery Offices regulated by the 
Framework Decision 2007/845/GAI. Subsequently, the act of 
obligations distributed a plurality of instruments that ensured in 
6Council Framework Decision 2005/212/JHA of 24 February 2005 on 
Confiscation of Crime-Related Proceeds, Instrumentalities and Property. OJ L 68, 


15.3.2005, p. 49-51: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32005FO212 


7One of the objectives of the Directive was to establish minimum standards and 
according to recital 5: “(...) on the freezing and confiscation of assets, thus promoting 
mutual trust and effective cross-border cooperation (...)”. Art. 14 also stated that: 
“(...) Joint Action 98/699/JHA and partly Framework Decisions 2001/500 and 
2005/212; Articles 2, 4 and 5 of Framework Decision 2005/212/JHA remain in force 
for offences not covered by the Directive, which provide for a custodial sentence of 
more than one year (...)”. 
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a coherent and strategic way the assets for the cooperation of 
subjects that were competent for the recovery of assets. Art. 34 
has foreseen the Directive (not for Denmark) of Joint action 
98/699/JHA8, the Council Framework Decision 2001/500/JHA® 
and 2005/212/JHA!®, as well as the Council Decision 
2007/845/JHA!! and Directive 2014/42/EU. 

The instruments used until then followed the choice of replacing 
the instruments that avoided the criticism of Directive 42/2014 
itself, which replaced the Framework Decisions 2001/500 and 


2005/212 and the Joint Action 98/699/JHA which states: 


“(...) 1. Article 1, letter a) of Joint Action 98/699/JHA, Articles 3 and 4 of 
Framework Decision 2001/500/JHA, as well as Article 1, first four indents, 
and Article 3 of Framework Decision 2005/212/JHA, are replaced by this 
Directive for the Member States bound by this Directive (...)”. 


In this regard, it was provided a level of harmonization of 


criminal activities that was not within the scope of the Directive. 


898/699/JHA: Joint Action of 3 December 1998 adopted by the Council on the 
basis of Article K.3 of the Treaty on European Union, on money laundering, the 
identification, tracing, freezing, seizing and confiscation of instrumentalities and the 
proceeds from crime. OJ L 333, 9.12.1998, p. 1-3: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=celex%3A31998F0699 


92001/500/JHA: Council Framework Decision of 26 June 2001 on money 
laundering, the identification, tracing, freezing, seizing and confiscation of 
instrumentalities and the proceeds of crime. OJ L 182, 5.7.2001, p. 1-2: https://eur- 
lex.europa.eu/legal-content/EN/ALL/?uritCELEX%3A32001F0500 


10Council Framework Decision 2005/212/JHA of 24 February 2005 on 
Confiscation of Crime-Related Proceeds, Instrumentalities and Property. OJ L 68, 
15.3.2005, p. 49-51:  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32005F0212 


11 Council Decision 2007/845/JHA of 6 December 2007 concerning cooperation 
between Asset Recovery Offices of the Member States in the field of tracing and 
identification of proceeds from, or other property related to, crime. OJ L 332, 
18.12.2007, p. 103-105: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32007D0845 
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It was a criticism that replaced the instrument that remained as a 
source of lack of a poor recognizability, required by art. 9 of the 
Protocol No. 36 of the treaty of Lisbon, which referred to 


legislative acts and not to rules: 


“(...) effects of the acts of the institutions, bodies, offices and agencies of the 
Union adopted on the basis of the Treaty on European Union prior to the 
entry into force of the Treaty of Lisbon shall be preserved until those acts are 
repealed, annulled or amended (...)” (Arcifa, 2014). 


Particularly, the proposal wanted to: 


“(...) leave Member States sufficient flexibility to implement common 
measures in accordance with national legal traditions and organizational 
structures (...)”. 


Such a statement has related the profiles to confiscation models 
and harmonized in a determinable way the models of 
guarantees, where the organizational aspects were involving for 
cross-border cooperation as a recovery phase that identified the 
assets that allowed the use of Regulation direct of a binding 
nature according to art. 82, letter | TFEU (Blanke, Mangiamelli, 
2021). 

This proposal was included in a Joint Declaration 2023-24, 
where the institutions of the Union have established the 
legislative priorities that were common and that ensure, 
guaranteed substantial progress. 


On 9 June 2023, the Council, through the adoption of a general 


12In Parliament the proposal was scrutinised by the Committee on Civil Liberties, 
Justice and Home Affairs (LIBE). The final opinions were given and expressed on 24 
March and 3 April 2023. On 14 February 2023 the draft LIBE report on the proposal 
was published. Thus, the application of the Directive for offences relating to 
confiscated property, public interest, social objectives in relation to requests relating 
to the restitution of victims was also adopted on 23 May 2023. 
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orientation and interinstitutional negotiations and hence on 12 
December 2023, the Parliament and the Council reached a 
political agreement which submitted a formal approval with the 


related provisions. 


Scope and legal basis 

As was obvious, the Directive was based on art. 82, par. 2 and 
art. 83, parr. 1 and 2 and art. 87, par. 2 TFEU (Blanke, 
Mangiamelli, 2021) adopting minimum standards (Blaga, 2019; 
Wahl, 2020; Barral Martinez, 2020)!* related to serious crime 
with a transnational dimension and organizational crime where 
it also applies precisely notions such as terrorism, human beings, 
sexual exploitation of women and minors, illicit drug 
trafficking, arms trafficking, money laundering, corruption, 
counterfeiting of means of payment, cybercrime, thus, applying 
the current provisions of the EU on confiscation as well as the 
framework decisions of other crimes. 


It also included Directive 42/2014 which stated that: 


“(...) the application of these measures extends to crimes committed within 
the framework of criminal organisations, in view of the fact that organised 
crime is an “EU recognised crime” pursuant to Article 83, paragraph 1, 
TFEU (...) thus allowing the application of the Directive to other crimes not 
expressly covered, provided they are committed in an organised form in the 
light of the definition of criminal organisation provided by the Framework 
Decision 2008/841/JHA on the fight against organised crime (...)”!4 (Paoli, 


13CJEU, C-234/18, AGRO in 2001 of 19 March 2020, ECLI:EU:C:2020:221, 
published in the electronic Reports of the cases. 


14Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight 
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2014). 
Criminal organisation at European level has continued to be 


based on the Framework Decision 2008/841/JHA. The Council 
also proposed in letter 1 the same model of art. 3 of the 
Directive 2014/42, which included the crimes within the scope 
of the Directive, where the regulatory instruments affirming 
that: 


“(...) this Directive will apply to the crimes covered by: a) the Council 
Framework Decision 2008/841/JHA (...)”. 


The application of the Directive concerned the offences which 
were subject to harmonisation, according to art. 82, par. 2 TFEU 
(Blanke, Mangiamelli, 2021) and as provided for by the 
Directive no. 42/2014. In particular, according to art. 3 
(Mitsilegas, 2010; Boucht, 2013) the harmonised offences were 
listed by art. 2, par. 2, including measures carried out in an 
organised form, where it is affirmed that: 


“(...) also applies to the following offences insofar as they are committed in 
the context of a criminal organisation: -counterfeiting and piracy of products; 
-illicit trafficking in cultural goods, including antiques and works of art; - 
falsification of administrative documents and trafficking in falsified 
administrative documents; -voluntary homicide or serious bodily harm; - 
illicit trafficking in human organs and tissues; f) kidnapping, sequestration or 
hostage-taking; -organised or armed robbery; -racketeering and extortion; - 
trafficking in stolen vehicles; -fiscal offences relating to direct and indirect 
taxes, as specified in national law, punishable by a custodial sentence or a 
detention order of at least one year (...)” 


According to art. 2, no. 4: 


“(...) applies to any extended list of registers and databases other criminal 
offences defined in other legal acts of the Union where these specifically 
provide for such application to those offences (...) harmonised at Union level 


against organised crime, OJ L 300, 11.11.2008, p. 42-45: 
https://eur-lex.europa.eu/legal-content/EN/TXT/?urit=CELEX%3A32008F0841 
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or the regulatory field of which is harmonised at Union level is also justified 
as the proposed measures on freezing and confiscation are essential to ensure 
the effective implementation of an EU policy in an area which has been the 
subject of harmonisation measures and which is therefore covered by Article 
83(2) TFEU (...)”. 

The crimes included in art. 2 no. 2 raise doubts as regards the 


harmonization and the legal basis, art. 83, par. 2, of the 
organized crime category that provided for the category of 
eurocrimes and how they possessed the characteristics, art. 83, 
par. 1, for the justification that pursued crimes on a European 
scale that did not fall within the spheres of serious crime 
according to the non-exhaustive assessment that presented a 
dimension of a transnational nature. 


Recital 9 specified that: 


“(...) an efficient fight against organised crime requires that freezing and 
confiscation measures are available covering the profits arising from all areas 
of crime in which such groups are active (...) areas of crime referred to in 
Article 83(1) (...) offences harmonised at EU level, including fraud affecting 
the financial interests of the European Union, given the increasing 
involvement of organised crime groups in this area (...) environmental crime 
should also be included in the scope of application, which is one of the core 
activities of organised crime groups and is often linked to money laundering 
or involves waste and residues generated in the context of drug production 
and trafficking (...) money laundering, document forgery, economic fraud, 
tax evasion and corruption or involves waste trafficking in breach of national 
and international law and standards governing the collection, treatment and 
disposal of waste, including residues generated in the context of drug 
production and trafficking (...) facilitating illegal entry and residence is one 
of the core activities of organised crime groups organised crime and is 
usually linked to trafficking in human beings (...) crimes listed in Article 
83(1) of the Treaty on the Functioning of the European Union and other 
harmonised crimes at EU level, organised crime groups derive large profits 
from other crimes, such as counterfeiting and piracy of products, illicit 
trafficking of cultural goods, organised or armed robberies, racketeering and 
extortion or tax crimes”. 


Other crimes, such as murder or kidnapping, serve not only as a 
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source of additional revenue in the case of contract killings or 
ransom collection, but also as a means of exercising control over 
an illicit market and as a mechanism to intimidate opponents. 
Furthermore, there are crimes such as the forgery of 
administrative documents or the trafficking of stolen vehicles 
which not only generate financial profit, but also enable 
organised crime groups to commit other crimes. 

The crime of facilitation of unauthorised entry, transit and 
residence should be considered in the framework of Council 
Directive 2002/90/EU of 28 November 2002 and Council 
Framework Decision 2002/946/JHA!® of 28 November 2002. 
The Council Framework Decision 2002/946/JHA provides for 
the possibility of accompanying criminal sanctions with the 
confiscation of the means of transport used to commit the 
offence, while clearly specifying that its provisions apply 
without prejudice to the protection afforded to refugees and 
asylum seekers for the purpose of providing humanitarian 
assistance in accordance with international law. 


The scope of the crimes are those that are part of the Directive n. 


15Council Directive 2002/90/EC of 28 November 2002 defining the facilitation 
of unauthorised entry, transit and residence. OJ L 328, 5.12.2002, p. 17-18: 
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32002L0090 

162002/946/JHA: Council framework Decision of 28 November 2002 on the 
strengthening of the penal framework to prevent the facilitation of unauthorised entry, 
transit and residence. OJ L 328, 5.12.2002, p. 1-3: https://eur-lex.europa.eu/legal- 
content/EN/ALL/?uri=CELEX%3A32002F0946 
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2014/57/EU of 16 April 2014'7 on market abuse. It was also 
included the crimes contemplated by the future Directive for 
crimes that had to do with the violation of restrictive measures 
for the Union according to letter p). 


In the context of criminal organization it was stated that: 


“(...) European Economic and Social Committee (EESC) encourages the 
European Commission to clarify and ensure that migrant smuggling and 
illicit trade in tobacco products fall within the scope of the proposed 
Directive, as they are profit-generating crimes!® (...) violation of restrictive 
measures of the Union as a crime harmonized at EU level”. 


We have a new crime that was introduced after the restrictive 
measures by the EU, as a consequence of the military aggression 
of Russia against the Ukraine. These were measures based on 
art. 29 of the TEU (Kellerbauer, Klamert, Tomkin, 2019) and 
art. 215 TFEU (Blanke, Mangiamelli, 2021), which included 
asset freezes, admission restrictions, anti-circumvention clauses 
prohibiting the conscious intention of the activity that 
circumvented the measures and other obligations where it 
communicated the actions taken to implement the restrictive 


measures for the Union (Sakellaraki, 2022)!°. 


17Directive 2014/57/EU of the European Parliament and of the Council of 
16 April 2014 on criminal sanctions for market abuse (market abuse directive) 
OJ L 173, 12.6.2014, p. 179-189: https://eur-lex.europa.eu/legal-content/EN/TXT/? 
uri=celex%3A32014L0057 


180pinion of the European Economic and Social Committee on ‘Proposal for a 
Directive of the European Parliament and of the Council on asset recovery and 
confiscation’ (COM(2022) 245-final). EESC 2022/03642, OJ C 100, 16.3.2023, p. 
105-110: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 
%3.A52022AE3642 

19According to the author is affirmed that: “(...) the risk of breach of such 
measures, Council Decision (EU) 2022/2332 of 28 November 2022 was introduced, 
which integrated with the breach of Union restrictive measures the list of areas of 
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The Council included the list of offences under art. 2, no. 1 and 
the offences contemplated in the Directive for the offences for 
the violation of restrictive measures of the Union, according to 
letter p). The extension of confiscation measures ensured that 
the crime for the offences of serious criminal phenomena and 
organised crime, the violation of restrictive measures of the 
Union pursued a political aim which thus confused the 
boundaries between CFSP and AFSJ. Confiscation was applied 
to violations of restrictive measures which created a crime and 
the related investigations. 


The European Commission, in this regard, declared that: 


“(...) the scope of application of Article 87 TFEU is not limited as regards 
the crimes covered, the aforementioned measures also apply to the violation 
of restrictive measures of the Union to the extent that such violation 
constitutes a criminal offence under national law, provided that this facilitates 
the prevention and detection of violations of restrictive measures of the 
Union (...)”. 

In this spirit, it is recalled that Directive 42/2014 stated that: 


“(...) the proposal is an integral part of the measures aimed at combating 
organised crime, corruption and money laundering at global level. The 
proposal implements the United Nations Conventions against Organised 
Crime (UNTOC)*® and the related Protocols, as well as the United Nations 
Convention against Corruption (UNCAC)?! and, the Warsaw Convention of 
the Council of Europe and Recommendation No. 4 of the Financial Action 


crime listed in Article 83, paragraph 1, second subparagraph, TFEU, for which the 
Union may establish minimum rules on the definition of criminal offences and 
sanctions (...) the first time in the post-Lisbon era that the list of eurocrimes referred 
to in Article 83 (1) TFEU will be extended, also including breaches of EU restrictive 
measures as eurocrimes. The Commission has formally presented a proposal for a 
Directive of the European Parliament and of the Council (COM(2022) 684 of 2 
December 2022), aimed at defining at European level the criminal offences and 
sanctions for breaching such restrictive measures (...)”. 


20UN Convention against Transnational Organized Crime and the Protocols 
thereto: https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC. html 
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Task Force (FATF), which require the acceding countries to adopt measures 
to enable their competent authorities to freeze and confiscate the proceeds 
and instrumentalities of crime”. 


The proposal is also consistent with the EU policy on security. 
The Regulation (EU) 2018/1805 controls the mutual recognition 
of freezing and confiscation orders throughout the EU. The 
application of Regulation (EU) 2018/1805, the improvement of 
harmonisation through the new proposed Directive will be 
important because mutual recognition is based on harmonisation 
and mutual trust which, in turn, presupposes respect for the 
guarantees (Willems, 2021). 

According to art. 2, n. 5, the Directive applied in a restrictive 
manner the provisions under the Chapter II of the crimes. 
Domestic legislations associated with a deprivation of liberty 
measure for at least one year. Thus, the scope of application 
placed the provisions in the matter that identified and guaranteed 
the success of seizure and confiscation of assets, expanding, 
therefore, but not limiting the crimes listed in the previous 
paragraphs. Consequently, the one-year limit for the crimes will 
not be applicable in other invasive measures and the problem 
thus respected the principle of proportionality (Aguado Correa, 
2024). 


2 Lhttps://www.unodc.org/corruption/en/uncac/learn-about-uncac.html 
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Non-exclusive competence as an auxiliary principle 

For years all European states and not only have been trying to 
fight organized crime and reduce differences between the 
legislations of the Member States that hinder cross-border 
cooperation as well as the need to ensure legal clarity. 
Organized crime thus presents itself as cross-border crime 
formed by various groups working within the Union even with a 
minimum of states. 

The Union has deprived criminal organizations and financial 
resources thus ensuring the recovery of assets that are 
instrumental to the proceeds of crime. The proposed Directive 
aims to facilitate cross-border cooperation by contributing to an 
effective fight against organized crime as an impact of measures 
that propose to Member States resources needed to adapt 
domestic legislation from advantages that derive from an 
improvement in the capabilities and authorities that are 
competent to identify, freeze, manage, confiscate illicit assets. 

It is highlighted that overall proportionality has formed 
measures with solid guarantees, art. 5, par. 4 TEU (Blanke, 
Mangiamelli, 2021). 

In this regard, the proposed Directive is respected, therefore, is 
limited to an implementation of a minimum standard, common 
throughout the EU and to measures that are contemplated to 


respect the rights, fundamental freedoms that are enshrined by 
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the CFREU and which also implement the related consequences. 
The rights and fundamental freedoms are, particularly, limited to 
the conditions established by art. 52, par. 1 of the CFREU (Peers 
and others, 2021). 

The principles of a fight against organized crime are 
highlighted. They also justified in terms of proportionality the 
measures proposed for fundamental rights where it effectively 
deprives criminals of an organized crime for their illicit assets 
thus representing the motivations that lead to committing crimes 
by means that continue the criminal activity. 

The measures are proposed, limited with a necessary way to 
achieve the related objectives. Along this path, the ECtHR has 
also tried to consider in a proportionate way the right to 
property, as a form of confiscation without conviction (Villiger, 


2023). 


The relevant criminal proceedings 

When speaking of criminal proceedings, we refer to art. 1, par. 1 
of Directive 2014/42/EU. The purposes of the Directive 
establish the minimum standards for freezing and confiscation 


as criminal material assets and art. 1, par. 1 of the proposal in 


22ECtHR, Raimondo v. Italy of 22 February 1994; Prisco v. Italy of 15 June 
1999; Madonia v. Italy of 25 March 2003; Arcuri and others v. Italy, 5 July 2001; 
Riela v. Italy of 4 September 2001; Gogitide v. Georgia, 12 May 2015; Butler v. 
United Kingdom of 27 June 2002; Phillips v. United Kingdom of 12 December 2001; 
Grayson & Barnham v. The United Kingdom ofr 23 December 2008. 
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accordance with art. 1, lett. 1 of the Regulation EU 2018/1805 
provides rules that apply to assets within the framework of 
criminal proceedings. Thus, the application of the concept of 
criminal matters strictly respects, even if the rules are missing, 
the recitals that use the expression of criminal proceedings 
(Aguado Correo, 2024). 

The recitals n. 5 and 13 of the Regulation have considered the 
term criminal proceedings with an autonomous way within the 
scope of the Union. It was interpreted by the Court of Justice of 
the European Union (CJEU) and by the ECtHR. Respecting the 
jurisprudence of the ECtHR, in the context of confiscation, 
means provide for other models for confiscation without 
conviction and bringing back to an autonomy of criminal 
matters, where the application of the guarantees express a 
precise awareness to the European legislator. Thus, the 
possibility of adopting the notion of criminal matters, according 
to the Engel criteria, narrows the scope of application of the 
Directive and its harmonized capacity (Grandi, 2023). 

Instead, the recital 13 of the Regulation: 


“(...) contemplates all types of freezing and confiscation orders issued 
following proceedings related to a crime (...) also contemplates other types 
of orders issued in the absence of a final conviction. The criminal 
proceedings may also include criminal investigations carried out by the 
police and other law enforcement agencies (...)”. 


The types of measures are issued to a proceeding that is 


connected to the crime regardless of the formal qualification of 
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the investigations. Thus, it is adopted that the criminal 
proceedings and the mutual recognition of the Regulation is 
capable of the proceeding that connects the crime according to 
the principles and the model of the European Convention of 
Human Rights (ECHR) (Villiger, 2023) for money laundering, 
seizure and confiscation of the proceeds of crime in matters of a 
cooperation model even before the Regulation’. It is specified 
that it does not concern civil and administrative proceedings 
according to a broader definition in criminal matters, such as 
proceedings that are not related to assets connected to a crime. 

The Regulation uses the expression criminal proceedings. It is 
used according to art. 1, the replacement of “criminal 
proceedings” with the expression “criminal proceedings”. This 
was the result of pressure from the Italian delegation which, 
supported by some other delegations, arguing that the risk was 


that the Italian system of preventive confiscation would be 


23CJEU, C-752/21, Otdel “Mitnichesko razsledvane i razuznavane” of 9 March 
2023, ECLI:EU:C:2023:179, not yet published. In particular in par. 42, 47-48 is 
affirmed that: “(...) Article 4 of Framework Decision 2005/212 must be interpreted as 
not applying to a decision relating to an act which does not constitute a criminal 
“offence”, whereas (...) the scope of application ratione materiae of that Framework 
Decision is clearly defined and the latter was adopted in order to establish common 
minimum rules in a well-defined area, which, moreover, concerns cooperation in 
criminal matters, it cannot be materially applicable even by analogy to a situation 
such as that at issue in the main proceedings (...) the concept of confiscation must be 
referred to not so much as to the definition in the fourth indent of Article 1 of 
Framework Decision 2005/212, but to that in point 4 of Article 2 of Directive 
2014/42, since that Directive replaced, by virtue of Article 14(1) thereof, inter alia, the 
first four indents of Article 1 of that Framework Decision (judgment of 10 November 
2022, DELTA STROY 2003, C-203/21, ECLI:EU:C:2022:865, par. 30). According to 
Article 2, point 4, of that Directive, confiscation means the permanent deprivation of 
property ordered by a judicial authority in relation to a criminal offence (...)”. 
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excluded from the scope of the Regulation. In a debate on the 
matter by the EU Justice Ministers (EU, JAI Council, 12/13 
October 2017) it was clarified that certain preventive 
confiscation systems also fall within the scope of the 
Regulation, providing that the confiscation decision is clearly 
related to the criminal activities and that appropriate procedural 
guarantees apply. 

According to a broad interpretation, criminal proceedings also 
include the application that is connected with the crime that 
considers the measures to civil proceedings within the domestic 
sphere. It is, thus, specified that criminal proceedings may also 
include criminal investigations carried out by the police and 
other law enforcement agencies. The extension to the 
investigation phase and to the related non-judicial authorities of 
the power to issue even just a seizure - the definition of 
confiscation presupposes a judicial authority and the same 
applies to the proposed Directive (even more so in the version 
amended by the Council) - risks conflicting with the principle of 
separation of powers, as examined elsewhere. 

The Council, according to recital n. 5, has established that the 
concept of a criminal proceeding, as an autonomous concept 
interpreted by the CJEU is limited to specifying: 


“(...) rules (that) do not affect the procedures that Member States may use to 
freeze and confiscate the assets in question (...) this Directive applies without 
prejudice to freezing and confiscation measures in the framework of civil or 
administrative proceedings (...)”. 
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These are expressions that qualify the procedures that are 
adopted within the Member States to proceed with the 
confiscation of assets, the seizure that falls within the 
application of a Directive and concerns criminal proceedings, It 
also provides a definition of a criminal proceeding connected to 
an offence that concerns the profits, the instruments of the 
offence which are provided by the Commission itself. 

This is a choice that makes great efforts, according to 
Regulation 1805/2018. It favors the application of mutual 
recognition and is preferable to the application of a Regulation 
that requires greater clarity for the criminal proceedings. It also 
defins the autonomous concept and the Regulation, where the 
Directive represents the instrument of a functional 
harmonization of mutual recognition that pursues Regulation 
1805/2018 considering that this autonomous concept speaks 
according to Regulation no. 5, as a reference to the concept that 
recital 13 specifies that the proceedings connected to a crime are 
intended for freezing and confiscation orders. These are 
connected to a crime with orders that are not provided for by 
Directive 42/2014 in the absence of a final conviction. 


Art. 2, letter 2 of the Regulation stated that: 


“(...) confiscation order: a final sanction or measure imposed by a court or 
tribunal following proceedings in connection with a criminal offence, which 
results in the permanent deprivation of property from a natural or legal 
person (...)”. 

Therefore, a proceeding in connection with a criminal offence is 
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more strictly. In fact, it defines the criminal proceedings. 


Art. 3, n. 6 of the Directive defined confiscation as: 


“(...) permanent deprivation of property ordered by a judicial authority in 
relation to a criminal offence (...) permanent deprivation of property ordered 
by a judicial authority in relation to a criminal offence or criminal conduct 


or 


Thus, referring to a crime and/or criminal conduct the 
proceeding is connected to the crime. It prefers and includes all 
forms of confiscation without conviction. This is applicable to 
proceedings that can be defined as hybrid. It is, thus, specified 
that the criminal conduct goes beyond the crime where in some 
legal systems the direct confiscation of the instruments and 
proceedings of the crime presupposes the realization of 
objective elements of the crime, as models of confiscation, 
according to art. 16 of the Directive, which does not presuppose 
the ascertainment of a crime within the illicit origin of the 
assets. 

For the Council the term of criminal proceedings was 
established according to art. 4, par. 1 of the proposal (Asset 
tracing investigations) (Boucht, 2019) and art. 28(2) 
(Cooperation with EU bodies and agencies). These are 
references to criminal proceedings according to the recital n. 3 
and 27 (Aguado, 2023). 

As regards the judicial authority, the definition provided, 
according to art. 3, no. 6, of the proposal and according to the 


definition of art. 2, par. 4 of the Directive no. 42/2014. 
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The CJEU has not introduced the notion of judicial authority: 


“(...) required by Article 2, point 4, of Directive 2014/42-of the Bulgarian 
customs authorities competent for issuing a form of confiscation, but not 
following or in connection with a criminal offence** and has specified, as 
mentioned above, that the confiscation pursuant to art. 4 of Directive 42/2014 
presupposes a criminal offence (...) it is sufficient to note that, on the one 
hand, in the main proceedings the decision imposing an administrative 
penalty was issued following proceedings of an administrative nature, 
proceedings which did not concern one or more criminal offences, much less 
an offence punishable by a custodial sentence of more than one year, as 
required by Article 2 of Framework Decision 2005/212 (...) the decision was 
taken by the Bulgarian customs authorities and not by a judicial authority, as 
required by Article 2, point 4, of Directive 2 (...)”. 

The decision of the CJEU respected the confiscation of a 


punitive administrative offence, which falls within the notion of 
criminal law, as adopted by the ECtHR. This does not fall within 
the notion of criminal offence as referred to in Directive No. 
42/2014 and Regulation No. 1805/2018, as well as a proposed 
Directive with Article 17, paragraph 1, of the Charter and 
according to the Okrazhna prokuratura-Haskovo and Apelativna 
prokuratura-Plovdiv case of 2021. They must be interpreted 
according to a strong argument which applies in case the act 
does not constitute an offence for an administrative offence. 
Unlike the long-term criterion a value is applied according to the 
object of the contraband and art. 2, par. 4 of the Directive 
2014/42/EC of the European Parliament». 


24CJEU, C-752/21, Otdel “Mitnichesko razsledvane i razuznavane” of 9 March 
2023, op. cit., par. 45: “(...) The Court also finds that this decision was taken by the 
Bulgarian customs authorities and not by a judicial authority, as required by Article 2, 
point 4, of Directive 2014/42 (...)”. 

25CJEU, C-393/19, Okrazhna prokuratura-Haskovo e Apelativna prokuratura- 
Plovdiv of 14 January 2021, ECLI:EU:C:2021:8, not yet published. 
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According to the CJEU, the judicial authority in criminal 


matters has taken the following approach: 


“(...) autonomous and uniform interpretation to be carried out taking into 
account the context of the provision in which it is inserted and the purpose 
pursued by that framework decision (in this case Framework Decision 
2005/214/JHA on mutual recognition of financial penalties) an independent 
administrative authority, competent as a body of appeal in matters of 
administrative offences”®, provided that the competent judicial authority (...) 
applies a procedure which presents the essential characteristics of criminal 
proceedings, without however requiring that that judicial authority have 
exclusively criminal jurisdiction (...) all this after having specified that in 
order to guarantee the effectiveness of the framework decision (...) 
competent, in particular, in criminal matters (...) the qualification of the 
infringements by the Member States is not decisive (...)”. 


Thus, the Directive presents, in a precise and systematic way, 
the notion of a criminal procedure in an autonomous precise 
way from the Regulation. The type of procedure does not deal 
with the confiscations that are connected with the commission of 
the crime and adopted in compliance with guarantees in a 
criminal matter. 

The Regulation has not adopted an autonomous, extended 
criminal procedure that effectively guarantees the law of the EU 
but respects the guarantees in criminal matters as provided for 


by art. 1, par. 2 of the recital n. 18. The procedural rights are 


26CJEU, C-60/12, Balaz of 14 November 2013, ECLI:EU:C:2013:733, published 
in the electronic Reports of the cases, par. 39: “(...) from the information provided by 
the Austrian Government in its written and oral observations, although the 
Unabhangiger Verwaltungssenat is formally established as an _ independent 
administrative authority, pursuant to Paragraph 51(1) of the VStG, it nevertheless has 
jurisdiction, inter alia, as an appellate court in matters relating to administrative 
infringements, including, in particular, traffic offences. In the context of that remedy, 
which has a suspensive effect, it has unlimited jurisdiction and applies criminal 
proceedings which are subject to compliance with the necessary procedural guarantees 
in criminal matters (...)”. 
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established by the Directive n. 2010/64, 2012/13, 2013/48 
(Glerum, 2020), 2016/3437’, 2016/80078 and 2016/1919 (Klip, 
2021). These are: 


“(...) applicable to criminal proceedings provided for by the Charter (...) 
should apply to criminal action provided for by this Regulation, which does 
not correspond to criminal proceedings (...)”. 


In other words, the Directive has pursued even before the 
Regulation, a harmonised integration of different models of 
confiscation which guaranteed the effectiveness of Union law 
against the fight against serious criminal phenomena where, 
pursuing the harmonisation of guarantees, it refers to recital no. 
18 of the Regulation relating to mutual trust and cooperation. 
Within this orientation, art. 23 of the proposal of the Directive is 
regulated relating to the right to defence and the principle of 


proportionality. 


Guarantees and issuance for freezing assets 

The recital n. 19 has considered confiscation, and freezing 
according to art. 2, which has understood as autonomous 
concepts the nomen iuris. They have been used without 


preventing Member States from making use of instruments 


27Directive (EU) 2016/343 of the European Parliament and of the Council of 9 
March 2016 on the strengthening of certain aspects of the presumption of innocence 
and of the right to be present at the trial in criminal proceedings. OJ L 65, 11.3.2016, 
p. 1-11: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0343 

28Directive (EU) 2016/800 of the European Parliament and of the Council of 11 
May 2016 on procedural safeguards for children who are suspects or accused persons 


in criminal proceedings. OJ L 132, 21.5.2016, p. 1-20: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=CELEX%3A32016L0800 
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present in domestic legal systems, regardless of those qualified 
(Frova, 2024). Freezing guarantees confiscation through 
attempts that conceal, disperse, transfer the assets outside the 
jurisdiction that correspond to the Directive of the EU. 

The Council of 3 April 2014 (Lelieur, 2015) concerned 
confiscation, freezing of instruments, proceeds from crime of 
the Union pursuant to the notion of confiscation. The sanction 
and the measure are included in the administrative authority, 
according to art. 233, par. 6 and as provided for by art. 231 of 
the Zakon za mitnitsite as illegitimate. The relative content 
corresponds and provides that art. 7 of the freezing of the 
Directive guarantees and provides, according to art. 8 and 11 of 
the proposal, the relative guarantee for the foreseen recourse of 
art. 8 which is contemplated in art. 23, letter 3 of the same 
proposal. 

This is an application of the freezing measures, i.e. the 
preliminary seizure that guarantees the application of forms of 
confiscation. Articles 12 to 16 have amended by the Council the 
version of the Commission to apply direct confiscation with 
partial, total way of assets, proceeds deriving from a crime 
where the final conviction of ex art. 12 as well as of the 
Directive of art. 7, par. 2 of confiscation against third parties is 
comparable with ex art. 13. The amendment of the Council has 


effectively guaranteed the other forms of confiscation. It is 
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extended without conviction within the attempts of the offender 
to disperse the assets. 

The emergency procedure provided for immediate actions 
according to art. 11, par. 2 where it stated that: 


“(...) freezing measures include immediate action to be taken, if necessary, in 
order to preserve the assets (...) Article 11 requires Member States to take 
the necessary measures to ensure that illicit assets can be frozen rapidly and, 
if necessary, with immediate effect in order to prevent their dispersal (...)”. 


The Council specified in recital 20 as immediate action: 


“(...) temporary urgent freezing, the form of which is not defined in the 
Directive and which, according to national law, may take the form of a 
measure (...)”. 


For the Parliament”? the freezing of assets was a precursor not 
only to confiscation but also to ensure the right to restitution of 
compensation to the victims from the crime according to art. 11, 
par. 1. 

This is an absolute novelty of this Directive where it represented 
the possibility for the Asset recovery offices to adopt freezing 
measures of an urgent and temporary nature according to art. 11, 


par. 2, where: 


“(...) freezing measures include immediate actions to be taken, if necessary, 
in order to preserve the assets (...) until a formal freezing order is issued; 
however, it is guaranteed, by express provision, that the freezing order must 
remain in force for no more than seven days, whereas normally reference is 
made to the time necessary (of art. 11 (3)) (...)”. 


The Council version specifies that the actions are immediate and 


necessary by preserving the assets and offices that have 


29REPORT on the proposal for a Directive of the European Parliament and of 
the Council on asset recovery and confiscation 26.5.2023- (COM(2022)0245- 
C9-0186/2022-2022/0167(COD)): 
https://www.europarl.europa.eu/doceo/document/A-9-2023-0199 EN.html 
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identified their exercise of their duties according to art. 5, thus, 
also eliminating the time limit of seven days according to art. 
11, par. 3 and recital no. 20, par. b). Together with recital no. 20 
have highlighted the importance of adopting measures that enter 
into cases of supranational cooperation. Thus, the proposal in 
this matter of the Recover project, has the possibility of using 
the freezing provision according to the former art. 7 of the 
Regulation to ask the relevant authority of the state that requests 
to activate the relevant investigations for the assets to be 


seized?”, 


30Database, WP3, GUIDELINES on the practical implementation of the REG: 
“(...) explanatory note on how to interpreted and apply article 7 (1) and shall take the 
measures necessary for its execution in the same way as for a domestic freezing order 
(Netherlands). It would be better to improve the interpretation of art. 7 of REG in the 
way that the EFO itself forms a basis to conduct investigations to all seizeable goods 
in every MS (“The Netherlands has interpreted article 7 of Regulation 2018/1805 
(Regulation) in the way that the EFO itself forms a basis to conduct investigations to 
all seizeable goods in The Netherlands. Since this would also be done in case of a 
Dutch freezing order. Because we have experienced that this is not the practise in all 
Member States, we have verified with the European Commission (EC) if we 
interpreted article 7 of the Regulation correctly. The EC has confirmed that article 7 
of the Regulation is intended to also form the basis for conducting financial 
investigations after receiving an EFO from another Member State”) in order to avoid 
wasting time (“Since we have experienced that not yet all Member States apply article 
7 of the Regulation in this way, in some cases we do use/need the European 
Investigation Order (EIO) to request investigations into the existence of valuable 
property in the other Member State. The problem with this is that the execution of an 
EIO can still take quite a long time and valuable time is lost when waiting for the 
response. Especially with bank accounts and crypto currency it is important to receive 
information without any delays in order to be able to freeze the assets as soon as 
possible”). Also in consideration of this issue: “Problem is that, other than the ARO 
request, there is no effective way to perform cross-border financial investigations 
once the confiscation order has become irrevocable. In many Member States financial 
investigations are not possible after final conviction. Via an ARO request hidden 
assets are not found. And in most cases the assets will be hidden after final conviction, 
therefore, an effective instrument to also trace hidden assets in the execution phase of 
a confiscation order is lacking. The EFO under the Regulation might be able to form 
part of the answer to this problem, if all Member States make the use of the EFO 
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The adoption of actions by a competent authority is in 
accordance with art. 11, n. 5. In this regard,: 


“(...) Member States shall ensure that freezing orders pursuant to paragraphs 
1, 2, 3 and 4 are issued by a competent authority (...)”. 
According to recital n. 20, par. b): 


“(...) leaves it to Member States to determine which competent authorities 
should be empowered to take immediate action (...)”. 


The choice of Directive 42/2014 did not include the freezing of 
an exclusive competence for the judicial authority where 
according to art. 7, par. 2 “are different from the competent 
authority”. 


According to art. 8, par.4 is affirmed that: 


“(...) the initial freezing order issued by a competent authority other than a 
judicial authority, taking into account the need for efficiency and the practice 
of certain countries that allow the freezing-anticipated seizure-by police 
authorities is subject to subsequent confirmation by the judicial authority. 
The anti-mafia code continues to provide for emergency measures, such as 
the anticipated seizure and the emergency seizure (Art. 22), which can be 
requested by the authorities competent to request preventive measures, but 
which are in any case ordered by the President of the Court subject to 
validation by the Court (...)”. 


According to art. 11 of the Directive the adoption of the measure 
concerning the freezing by a non-judicial authority. Providing 
guarantee terms, according to art. 23, n. 2, to the interested 
parties the relevant appeal before the judicial authorities affirms 


that: 


“(...) Member States shall ensure that persons whose assets are subject to a 
freezing order pursuant to Article 11 have an effective possibility to 
challenge that order in court in accordance with the procedures of national 
law (...)”. 


possible in the execution phase and make effective use of the possibility of article 7 of 
the Regulation (...)”. 
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Specifying after that according to art. 23, n. 2 (as well as art. 8, 
no. 4): 


“(...) the freezing order is issued by a competent authority other than a 
judicial authority, national law provides that it is submitted for validation or 
review by a judicial authority before it can be challenged before a judicial 
body (...) validation is not tout court necessary, but that it is functional to the 
possibility of appeal, that is, that the seizure cannot be challenged unless it is 
submitted to the judicial authority, with the consequence that if the authority 
that issued it (“competent”) does not request validation by the judicial 
authority, the interested party cannot challenge it (...)”. 


The only explanation we can say is that the freezing is not 
validated by a judicial authority, which according to art. 11 
provides that: 


“(...) such urgent temporary freezing measures do not exceed seven days - 
and therefore the interest in appealing ceases; instead of simply providing 
that the freezing order, even if it can be issued urgently by the competent 
authority, must be validated by the judicial authority under penalty of 
forfeiture, this ambiguous formula is used (...)”. 


It seems important to impose a validation, a review where 
international law provided that the validation, does not allow the 
intervention of the judicial authority. This is a possibility where 
the indictment has indicated, according art. 8, n. 4 of the current 
Directive: 


“(...) procedures may provide that the initial freezing order issued by a 
competent authority other than a judicial authority is subject to validation or 
review (...) national law may provide that it is subject to validation or review 
by a judicial authority before it can be challenged before a judicial body 
(...)”. 

Also Regulation No. 1805/2018 on mutual recognition of 


seizure and confiscation orders, allows the seizure and 
confiscation order issued by a court, a tribunal, a public 


prosecutor in the case of interest according to art. 2, par. 8, letter 
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a (i) and by a judicial authority, where it provided according to 
Directive No. 2014/42/EU, art. 8, n. 2 and 8, par. 4 and 22 of the 
Regulation the following: 


“(...) competent authority designated as such by the issuing state, which has 
criminal jurisdiction to order the freezing of assets or to execute a freezing 
order in accordance with national law (...)”. 


In particular, the Regulation in recital 22 relatively stated that: 


“(...) once transmitted to the executing authority, the freezing order shall be 
validated by a court, tribunal or public prosecutor in the issuing state after 
examination of its conformity with the conditions for issuing such an order 
under this Regulation (...) the freezing order should be validated by a court, 
tribunal or public prosecutor before being transmitted to the executing 
authority (...)”. 


The public prosecutor, according to the Regulation, has allowed 
the related seizure order that has been issued, validated by a 
public prosecutor. He does not ask for guarantee terms where 
each seizure is answered and be validated by a judge. He has, 
also, not validated the orders that are issued by a judicial 
authority, where the validation of a public prosecutor establishes 
whether the public prosecutor enters the notion of judicial 
authority according to a proposed Directive. It considers that 
mutual recognition according to the Regulation and the seizure 
orders harmonize in member countries the proposed Directive 
that we are examining. Including the public prosecutor as a 
competent body that can validate, issue a freezing order of assets 
is considered as a principle that separates the powers of 
cooperative jurisdiction that increases mutual trust for the 


authorities among Member States (Mitsilegas, 2010). 
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European Arrest Warrant and European Investigation 
Order. The role of the CJEU in relation to the judicial 
authority 

The CJEU has assumed an important role in the area of 
autonomy of the judicial authority and in the attempt to promote 
the parameters for the jurisdictionalization of the process of the 


MAE. In this regard, it is noted that: 


“(...) autonomous concepts of EU law can thus be seen as a response to 
concerns that leaving the interpretation of key EU law terms to Member 
States would undermine the effectiveness of EU law (...)” (Mitsilegas, 2023). 


The CJEU has included the issuance of the MAE within the 
notion of judicial authority as an autonomous one according to 


the objectives of mutual recognition by stating that: 


“(...) the National Prosecutor’s Office can fall within the autonomous notion 
of judicial authority for the purposes of issuing an MAE if two parameters 
are cumulatively respected: the independence of the public prosecutor and the 
availability of an effective appeal against the decision to issue an MAE, 
including the proportionality of such decision. 

Independence requires the existence of legal provisions and an institutional 
framework which ensure that the issuing judicial authority is not exposed to 
the risk of its decision-making power being subject to external directives or 
instructions, in particular from the executive, so that there is no doubt that the 
decision to issue a European arrest warrant lies with that authority and not, 
ultimately, with the executive (...)”. 


They are noted the parameters for the domestic law judicial 
authority, where the existence of effective remedies are 


parameters for independence as a type that is not guaranteed*!: 


31CJEU, joined cases: C-508/18 and C-82/19 PPU, OG (Parquet de Liibeck) of 27 
May 2019, ECLI:EU:C:2019:456, published in the electronic Reports of the cases, 
par. 54 and 56: “(...) the requirement of independence is met (the responsibility for 
issuing EAWs ultimately lies with that authority, its independence is enshrined in the 
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“(...) independence in practice — and not on the alleged independence — is an 
appreciable safeguard of fundamental rights, in line with the emphasis placed 
by the Court on the protection of fundamental rights in practice in the post- 
Aranyosi era (...)” (Gaspar-Szilagy, 2016; Bovend’eerdt, 2016; 
Anagnostaras, 2016)*?. 

These are parameters where the mutual recognition instruments 


are applied justifying the exceptionality of the EAW as: 


“(...) judicial authority for the purpose of issuing a mutual recognition 
decision that may differ from that offered by the CJEU in relation to other 
mutual recognition instruments, depending on their context and impact (...) 
(Mitsilegas, 2020) (...) rejecting this approach in monitoring the respect of 
fundamental rights in the execution of the EAW after Aranyosi, taking into 
account a series of fundamental rights beyond Article 4 of the Charter — first 
and foremost the right to a fair trial (...) be rejected with respect to other 
mutual recognition instruments, on which the monitoring of fundamental 
rights must be equally high (Mitsilegas, 2020) (...) requires a high level of 
independence as the issuing authority is responsible for expressing a 
judgment on the proportionality of the issuance of an EAW. This requirement 
is fully and directly applicable in the post-Lisbon landscape and, in 
particular, in relation to the Directive of the European Investigation Order 
(EIO, 2014/41/EU) (Verras, Chapman, 2023)*3, which expressly includes the 
obligation for the issuing authority to carry out a proportionality check*4 (...) 
(...) it is provided for by art. 1, par. 3 of Regulation 1805/2018: the issuing 
authorities shall ensure compliance with the principles of necessity and 
proportionality (...) when issuing a freezing order or a confiscation order 
(...) in order to interpret a provision of Union law, it is necessary to take into 
account not only the terms of the provision itself, but also its context and the 
objectives pursued by the legislation of which it is part*> (...) Article 1, 


Constitution and the public prosecutor can act freely with respect to any external 
influence); furthermore, effective judicial protection should be guaranteed (...)”. 

32CJEU, joined cases C-404/15 and C-659/15, P. Aranyosi and R. Caldararu of 5 
April 2016, ECLI:EU:C:2016:198, above the cited cases published in the electronic 
Reports of the cases. 

33Directive 2014/41/EU of the European Parliament and of the Council of 3 
April 2014 regarding the European Investigation Order in criminal matters. OJ L 130, 
15.2014, p. 1-36: _ https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32014L0041 

34CJEU, see the Opinion of Advocate General Bot in Case C-324/17, Gavanozov 
of 11 April 2019, ECLI:EU:C:312, published in the electronic Reports of the cases, 
parr. 56-57. 


35CJEU, C-717/18, X (European arrest warrant-Double criminality) of 3 March 
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paragraph 1, and Article 2, letter c) of Directive 2014/41 must be interpreted 
as meaning of the concepts of “judicial authority” and “issuing authority” 
(...) include the public prosecutor of a Member State or, more generally, the 
public prosecutor's office of a Member State, irrespective of the relationship 
of legal subordination which may exist between that public prosecutor's 
office or that public prosecutor's office and the executive power of that 
Member State, and regardless of the exposure of that public prosecutor's 
office or that public prosecutor's office to the risk of being subject, directly or 
indirectly, to individual orders or instructions from that power, in the context 
of the adoption of a European Investigation Order (...)’°. 


According to the: 


“(...) Framework Decision 2002/584, in particular Article 6(1) thereof, uses 
the concept of “issuing judicial authority” without specifying the authorities 
covered by that concept, Article 2(c)(i) of Directive 2014/41 expressly 
provides that the public prosecutor is among the authorities which (...) of the 
judicial body or of the investigating magistrate, are understood to be the 
“issuing authority”; not only that, but it is also clear from the terms of Article 
2, letter c), point ii), of the Directive in question that the public prosecutor is 
among the “judicial authorities” authorised to validate a European 
Investigation Order (...) where such an order has been issued by an issuing 
authority other than one of those indicated in point i) of the provision in 
question (...) neither point 1), nor point i1) of that Article 2, letter c), make the 
qualification of the public prosecutor as an “issuing authority” or “judicial 
authority”, for the purposes of Directive 2014/41, dependent on the latter's 
lack of a relationship of legal subordination with respect to the executive 
power of the Member State to which it belongs (...)”. 


According to a second profile, the Directive 2014/41 referred to 
provisional measures gathering evidence under art. 1, par. 3, 
where the issuing of a European Investigation Order requires a 
suspect, an accused, a lawyer in such measures to be disposed 


for the benefit of the person concerned. 


2020, ECLI:EU:C:2020:142, published in the electronic Reports of the cases, par. 21. 
C-84/12, Koushkaki of 19 December 2013, ECLI:EU:C:2013:862, published in the 
electronic Reports of the cases, par. 34. C-316/15, Hemming and others of 16 
November 2016, ECLI:EU:C:2016:879, published in the electronic Reports of the 
cases, par. 27. C-640/15, Vilkas of 24 February 2017, ECLI:EU:C:2017:39, published 
in the electronic Reports of the cases, par. 30. 

36CJEU, C-584/19, Staatsanwaltschaft Wien (Ordres de virement falsifi¢s) of 8 
December 2020, ECLI:EU:C:2020:1002, not yet published, par. 75. 
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The CJEU, in this regard, stated that: 


“(...) the European Investigation Order governed by Directive 2014/41 
pursues, in the context of criminal proceedings, a different aim from the 
European arrest warrant governed by Framework Decision 2002/584 (...) the 
European arrest warrant aims, in accordance with Article 1, paragraph 1, of 
Framework Decision 2002/584, at the arrest and surrender of a requested 
person for the purposes of conducting a criminal prosecution or executing a 
custodial sentence or detention order, the European Investigation Order aims, 
in accordance with Article 1, paragraph 3, of Framework Decision 2002/584, 
at the arrest and surrender of a requested person for the purposes of 
conducting a criminal prosecution or executing a custodial sentence or 
detention order, the European Investigation Order aims, in accordance with 
Article 1, par. 1, of Directive 2014/41, to have one or more specific 
investigative measures carried out for the purpose of obtaining evidence (...) 
such measures may be intrusive, in that they infringe, in particular, the right 
to privacy or the right to property of the data subject (...) the European 
Investigation Order, unlike a European arrest warrant, is not capable of 
infringing the right to liberty of the data subject, enshrined in Article 6 of the 
Charter (...) of the textual, contextual and teleological differences, noted in 
the considerations above, between Framework Decision 2002/584 and 
Directive 2014/41, the interpretation of Article 6, § 1, of Framework 
Decision 2002/584 adopted by the Court in the cases examined, OG and PI 
and PF?’ (...) according to which the concept of “issuing judicial authority”, 
within the meaning of the aforementioned provision, does not include the 
public prosecutor’s offices of a Member State exposed to the risk of being 
subject to individual orders or instructions on the part of the executive power, 
is not applicable to the context of Directive 2014/41 (...)38. 


In particular, the Advocate General Capeta stated that: 


“(...) an EIO must be issued by a judge where this is required by the law of 
the issuing Member State in relation to the same act in a domestic context 
(...) the judge is the competent issuing authority, although the public 
prosecutor is mentioned in Article 2(c)(i) of the Directive (...) the public 
prosecutor may in principle be an issuing authority, but the national law 
applicable in a similar domestic case determines the competent issuing 


37CJEU, joined cases: C-508/18 and C-82/19 PPU, OG (Parquet de Ltibeck) of 27 
May 2019, op. cit., C-509/18, PF of 27 May 2019, ECLI:EU:C:2019:457, published in 
the electronic Reports of the cases. 

38CJEU, C-16/22, Staatsanwaltschaft Graz (Service des affaires fiscales pénales 
de Diisseldorf) of 2 March 2023, ECLI:EU:C:2023:148, published in the electronic 
Reports of the cases. See also the Opinion of the Advocate General Capeta in case: C- 
670/22, M.N. (EncroChat) of 26 October 2023, ECLI:EU:C:2023:817, published in 
the electronic Reports of the cases, parr. 60-61. 
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authority in a concrete case (...)’3?. 


Furthermore, the CJEU has affirmed that the issuing authority 
according to art. 2, letter c), (ii) and the Directive 2014/41 pre- 
established the conditions for the tax administration of a 
Member State, which conducts the tax administration according 
to the tax investigations with autonomous manner and to the 
power of attorney for the rights, obligations conferred to the 
latter”. 


In this situation: 


“(...) transmitted to the executing authority, the EIO shall be validated, after 
examination of its compliance with the conditions for issuing an EIO under 
this Directive, in particular the conditions set out in Article 6(1), by a judge, a 
court, an investigating magistrate or a public prosecutor in the issuing state 
(Art. 2(c)(ii)) (...) stressed that the Directive includes specific provisions 
aimed at ensuring that the issuing or validation of a European Investigation 
Order by a public prosecutor is accompanied by safeguards specific to the 
adoption of judicial decisions, in particular by respect for the principle of 
proportionality and the fundamental rights of the data subject, as enshrined in 
the Charter, and that the order must be subject to effective judicial remedies, 
at least equivalent to those available in a corresponding national case (...)*! 
the European Investigation Order is certainly an instrument based on the 
principles of mutual trust and recognition, the execution of which constitutes 
the principle and the refusal to execute it is conceived as an exception that 
must be interpreted restrictively*?, the provisions of Directive 2014/41 
nevertheless allow the executing authority and, more broadly, the executing 
state to ensure compliance with the principle of proportionality as well as 
with the procedural and fundamental rights of the data subject (...) it follows 
from Article 2, letter d), of Directive 2014/41 that the procedure for the 
execution of a European Investigation Order may involve the authorisation of 


39CJEU, Opinion of the Advocate General Capeta in case: C-670/22, M.N. 
(EncroChat) of 26 October 2023, op. cit. 

40CJEU, C-16/22, Staatsanwaltschaft Graz (Service des affaires fiscales pénales 
de Diisseldorf) of 2 March 2023, op. cit. 

41CJEU, CJEU, C-584/19, Staatsanwaltschaft Wien (Ordres de virement falsifiés) 
of 8 December 2020, op. cit. 

42CJEU, joined cases: C-508/18 and C-82/19 PPU, OG (Parquet de Ltibeck) of 27 
May 2019, op. cit., par. 45. 
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a court in the executing state where provided for by the national law of the 
latter (...) be extended to Regulation 1805/2018 which expressly provides 
that the public prosecutor is included among the authorities which, like a 
judge or a court, are intended to be an “issuing authority” (art. 2, 8 (a) (i)) or 
who have the power to validate a seizure order before it is transmitted to the 
executing authority, where that order has been issued by “another competent 
authority” (art. 2, 8 (a) (ii)); the purpose is different from the European arrest 
warrant (to ensure the implementation of confiscation); the seizure order does 
not concern the right to liberty, but the right to property and freedom of 
economic initiative of the person concerned, and it is a temporary measure. 
Not only that, but the Regulation incorporates the conditions for issuing and 
transmitting a seizure order provided for by art. 6 of Directive 2014/42/EU - 
which does not apply to seizure for confiscation purposes, but only for 
evidentiary purposes - so that the same conditions apply both to freezing for 
evidentiary purposes and to freezing for confiscation purposes (...)”. 


The Regulation, Directive 2014/41 has allowed the issuing 


authorities of a freezing order which can be: 


“(...) another competent authority designated as such by the issuing state and 
which has criminal jurisdiction to order the freezing of assets or to execute a 
freezing order in accordance with national law (...) also in this case the 
Regulation requires that before being transmitted to the executing authority, 
the freezing order is validated by a court, tribunal or public prosecutor in the 
issuing state (...)”. 

Thus, the Regulation through its provisions provided for a 


guarantee for the issuing, validation of a freezing order, seizure 
by the public prosecutor which accompanies the guarantees of 
the adoption of judicial decisions. The principle of 
proportionality according to art. 1, n. 3 of the Regulation and the 
fundamental rights of the data subject have refused the freezing 
order that: 


“(...) f) in exceptional situations there are serious reasons to believe, on the 
basis of specific and objective elements, that the execution of the freezing 
order would, in the particular circumstances of the case, involve a manifest 
violation of a relevant fundamental right provided for by the Charter, in 
particular the right to an effective remedy, the right to a fair trial and the 
rights of the defence (...) (art. 8, 1 f) (...)”. 
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The Regulation is an instrument based on the principles of 
mutual trust and mutual recognition where the execution 
constitutes rules for refusal of execution intended as an 
exception where it restrictively interprets the provisions of the 
Regulation that allow the executing authority to ensure 
compliance with the principle of proportionality for the 
procedural and fundamental rights of the data subject. 

Art. 2, par. 9 includes the procedure for the execution of a 
freezing and confiscation order that requires the authorisation of 
the courts in the executing state, that is provided for by domestic 
law. Respecting fundamental rights under freezing orders is 
underlined in art. 1, par. 3 of the Regulation which has 


highlighted from the past that: 


“(...) issuing authorities shall ensure compliance with the principles of 
necessity and proportionality when issuing a freezing order or a confiscation 
order (...)”. 

As we observe the proposed Directive deals with the issuing 


authority without however claiming that the judicial authority 
includes the issuing authority as an asset recovery office. The 
need for the validation of the judicial authority, as claimed by 
art. 23, par. 2 of the proposed Directive in the area of judicial 
appeal, considers that the Regulation n. 1805/2018, measures the 
right to property for personal freedom. In such a case, the 
Regulation allows the seizure orders issued. According to 


Directive n. 42/2014 considers that the CJEU in the area of the 
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competent authority and in relation of the EIO (Szijarto, 2021) 
must examine the discipline of the Regulation n. 1805/2018. 

In line with the issuing authority and in relation to freezing, 
which contributes to useful indications for the member 


countries: 


“(...) such procedures provide that a judicial body registers the order and 
authorises its execution, the executing authority includes the authority 
competent to request such registration and authorisations be the issuing 
authorities of a seizure compliant with the new Directive, which can be 
subject to mutual recognition (Niblock, 2016) - the ultimate goal of cross- 
border cooperation (Phil, 2022) -, which is based, as mentioned, on 
harmonisation and mutual trust. It would follow that it could be admitted that 
even a public prosecutor, even if not independent, or an administrative 
authority, such as the tax authority included by the CJEU in relation to the 
EIO, can issue a freezing order and that even a non-independent public 
prosecutor can fall within the concept of judicial authority for the purposes of 
validation pursuant to art. 23 (2) of the proposed Directive (...)”. 

There is no doubt that the possibility of including in the notion 


of issuing authority the non-independent public prosecutor raises 
the doubt of an option where it includes the non-independent 
public prosecutor in the notion of judicial authority that is truly 
competent for the review, the validation. 

As is provided for by the EIO Directive and the Regulation n. 
1805/2018 the relevant body does not cite as issuing authority, 
competent for the validation because the proposal of the 
Directive spoke only for the judicial authorities and in the case 
that the objective of a temporary measure affects the right to 
property and not of freedom the collateral effects are linked to 


the freezing, seizure of assets that have to do with the freedom 
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of economic initiative and the terms that stigmatize the seized 
assets as indicted for unlawful acts, instrumental to the crime. 
The concept of judicial authority is limited to the independent 
public prosecutor and to his interpretation according to the 
CJEU and the EAW. If this were not the case, the validation, the 
review would lose the quality of control that guarantees 
compliance with the principle of separation of powers and the 
need for mutual trust that is based on respect for the principles 
of fundamental rights of a state of law. Thus, compliance with 
the Regulation is not efficient to justify the different objectives 
that harmonize the Directive of mutual recognition for the 
Regulation where it does not imply tolerance without other 
domestic choices. 

Perhaps this is what the advocate general Canepa stated for the 
competent issuing authority, who noted: 


“(...) judge where this is required by the law of the issuing Member State in 
reference to the same act in a domestic context (...)’"*%. 


Guarantees and disciplines 


Returning to art. 11, letter 5 of the proposal of the Directive: 
“(...) reasons are indicated in the relevant decision or are recorded in the file, 
if the freezing measure is not ordered in writing (...) expressly also provides 
for the possibility that the immediate measure or freezing be adopted orally, 
subject to the obligation to transcribe the motivation in the files subsequently; 
in reality this possibility - aimed at ensuring the absolute timeliness and 
efficiency of such measures - should be provided for only for immediate 
measures because only with respect to them (...) recital 20 of the proposal 


A3CJEU, Opinion of the Advocate General Capeta in case: C-670/22, M.N. 
(EncroChat) of 26 October 2023, op. cit., par. 61. 
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specifies that the form is not defined whose form is not defined in this 
Directive (...)” (Aguado Correo, 2024). 


According to art. 8 of the proposed Directive are: 


“(...) communicated without undue delay to the data subject, stating the 
reasons for the measure; it is only admitted that Member States may provide 
for the right of the competent authorities to postpone the communication of 
freezing measures to the data subject for as long as necessary to avoid 
jeopardising a criminal investigation (...)”. 

In fact, these are motivational obligations that also speak of 


periculum in mora. It is recalled that art. 1, par. 3 of the 


Regulation n. 1805/2018, which stated: 


“(...) issuing authorities shall ensure compliance with the principles of 
necessity and proportionality when issuing a freezing order or a confiscation 
order (...)”. 


According to the principle of proportionality and the recital n. 
17 and 18 of the Regulation n. 42/2014 places the judge under 
obligation to motivate the related seizure for confiscation, where 
the periculum in mora avoids an exasperation compression of 
the right to property of a private economic nature, has to do 
with the real precautionary measures that recall the 
jurisprudence of the CJEU and the ECtHR“™, which constitutes 
the general principles of the law of the Union, according to art. 
52, par. 1 CFREU (Nwadike, 2020; Peers and others, 2021)*. 
This is a hermeneutic that links the functional preventive with 
the confiscation, the motivation on the periculum in mora, that 

44ECtHR, Beyeler v. Italy of 5 January 2000. Alisié v. Bosnia Herzegovina of 10 
July 2013. 

45CJEU, C-482/17, Czech Republic v. Parliament and Council of 3 December 
2019, ECLI:EU:C:2019:1035, published in the electronic Reports of the cases: “(...) 
the principle of proportionality requires that the instruments established by a provision 


of Union law must be suitable for achieving the legitimate objectives pursued by the 
legislation in question and must not exceed what is necessary to achieve them (...)”. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


558 


allows the criteria of proportionality, graduality, adequacy of the 
real precautionary measures. The conventional rights are thus 
avoided to be guaranteed and the right to property and freedom 
of economic initiative transforms the precautionary measures of 
an instrument of a vexatious nature. 

The ECtHR guarantees compliance with the principle of 
proportionality that respects the functional seizure relating to the 
confiscation. It respects the principle of proportionality as an 
entity that specifies the value of the seized assets and that 
verifies compliance with the proportionality between the amount 
of the profit of the crime and the precautionary constraint. The 
seizure is aimed at the confiscation of an asset in case the value 
respects the confiscable profit and the constraint forms in a 
limiting way the competition of each profit, which violates the 
principle of proportionality. 

Regulation in par. 18, n. 5 states that: 


“(...) confiscation order, but not a freezing order, the executing authority 
may, as part of the measures referred to in paragraph 1, decide to freeze the 
assets concerned on its own initiative, in accordance with its national law, 
with a view to the subsequent execution of the confiscation order (...)” 
(Seibert-Fohr, Villiger, 2017). 

This is a relative provision that inserts the possibility of issuing 


a confiscation order for the absence of a preventive seizure 
order. For the executing state the preventive seizure as a 
condicio sine qua non for the relative confiscation is a 


preventive seizure, applied in the absence of a request by the 
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issuing state. The recital n. 20 of the proposed Directive 
provided for the custody of the asset that carried out the freezing 
for the confiscation thus ensuring the executive effectiveness of 
the confiscation. 

So we remain in the same spirit of art. 11, n. 6 of the Directive 


where for the freezing order states that: 


“(...) only for the time necessary to preserve the assets with a view to a 
possible subsequent confiscation (...) recalling the need to always respect the 
principle of proportion and strict necessity (...) assets subjected to freezing 
which are not subsequently confiscated are returned without delay to their 
owner: that they must be returned, if not confiscated, is quite obvious, but 
“without delay” is specified to recall the need to limit the sacrifice of the 
right of ownership to the minimum indispensable; in the Council version the 
less peremptory expression, “without undue delay” is used, appearing to 
admit “due” delays (...)”. 

The ECtHR condemned Romania in 2022 for the relative 


excessive duration, which violated the principle of 
proportionality, stating that: 


“(...) a disproportionate interference with the right to property, within the 
meaning of Article 1, Prot. No. | ECHR, for a criminal seizure to continue 
for more than a decade, it entails an excessive burden on the applicant (...)” 
(Lucas, 2018; Villiger, 2023)**. 

The CJEU has thus established the principle of proportionality 


to guarantee the contents of the freezing based on art. 8 of the 


Directive no. 2014/42, where it stated that: 


“(...) in light of recital 31 of the latter, according to which, taking into 
account the limitation to the right of ownership that freezing measures entail, 
such provisional measures should not be maintained longer than is necessary 
to maintain the availability of the asset with a view to any subsequent 
confiscation and this may give rise to the obligation for the judicial authority 
concermed to verify that the purpose of the freezing decision is still current 


AGECtHR, Calin v. Romania of 6 April 2022. Kosurnyikov and others v. 
Hungary of 21 January 2021. 
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The freezing of companies, according to art. 11, no. 7, 


guaranteed the exclusion from access to assets, therefore,: 


“(...) persons who own or control them, on the other hand, correctly take 
note of the need to ensure the continuation of the activities (...)”. 


With the new proposal art. 11 has transposed recital no. 22, 
letter. a) stating that: 


“(...) the assets to be frozen consist of entities that should be kept in 
business, the freezing measure may include measures aimed at temporarily 
limiting the exercise of rights relating to such assets by persons who own or 
control them, while allowing the continuation of the activities (...)”. 


Thus, the assets and problems that are linked to the guarantee of 
continuity of business activity are involved in the seizure and 
confiscation. 

They are involved in the seizure and confiscation of assets 
problems that are linked to the guarantee of continuity of 
business activity. Jobs through a seizure also provide for the 
place of confiscation according to the prevention measures 
where criminal influence in a targeted, proportional way invades 
the seizure and confiscation of assets allowing to reflect on the 
adoption of prevention measures now at European, global and 


not domestic level. 


47CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, 
ECLI:EU:C:2022:376, not yet published, par. 37. 
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What do we mean by direct confiscation and proceeds of 
crime? 

Moving to art. 12 which deals with ordinary and equivalent 
confiscation, we refer to the Member States that allow the 
confiscation of instrumental assets for proceeds of crime that 
follow the final conviction and that also allow the confiscation 
of assets with a value equivalent to instrumental assets and 
proceeds of crime as provided for by the rules of the EU. 

Article 12 declares that: 


“(...) Member States shall adopt the necessary measures to be able to 
proceed with the confiscation, total or partial, of instrumental assets and 
proceeds deriving from a crime after a final conviction, which may also be 
pronounced following proceedings in absentia. 1. Member States shall adopt 
the necessary measures to be able to proceed with the confiscation of assets 
of a value corresponding to instrumental assets or proceeds deriving from a 
crime after a final conviction, which may also be pronounced following 
proceedings in absentia (...)”. 


The forms of confiscation thus pronounce the final conviction 
that is pronounced in absentia. According to the Council, the 
amendment according to paragraph 2 specifies that confiscation 
in absentia is alternative and auxiliary. It respects and regulates, 
according to paragraph 2, the model of mandatory confiscation 
of proceeds, which presupposes a final conviction without 
allowing the right to prescription and what is provided by art. 
15, which extends to a possible confiscation in the absence of a 
conviction which respects the discipline of art. 4, paragraph 2, 
letter c). 


Confiscation is mandatory and reconfirms in an obsolete way 
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the confiscation that uses the proceeds as used by the Directive 


itself, 1.e. as an: 


“(...) economic advantage derived, directly or indirectly, from crimes, 
consisting of any asset and including any subsequent reinvestment or 
transformation of direct proceeds and any economically valuable advantage 
(...)”. 

According to the recital n. 13: 


“(...) define proceeds of crime broadly, in order to include direct proceeds of 
criminal activities and all indirect benefits, including subsequent 
reinvestment or transformation of direct proceeds, in line with the definitions 
of Regulation (EU) 2018/1805 of the European Parliament and of the Council 
(...) proceeds should include any property, including transformed or 
converted, in whole or in part, into another property, and mixed with property 
acquired from a legitimate source, up to the estimated value of the mixed 
proceeds (...) include income or other benefits derived from the proceeds of 
crime or from property into which the proceeds of crime have been 
transformed or converted or with which the proceeds of crime have been 
mixed (...)”. 

This is a broad definition also confirmed by the same case law 


that comes from the CJEU and is based on art. 2 of Directive 
42/2014, where it refers to point 2.6 of the preamble to the 
proposed Directive highlighting: 


“(...) the concept of “proceeds”, within the meaning of this Directive, has 
been broadened with respect to the definition of this concept contained in 
Framework Decision 2005/212/JHA, in order to include the possibility of 
confiscating all assessable profits, even indirect ones, deriving from the 
proceeds of crime (...)’48. 


48CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, ECLI:EU:C:2021:864, not yet published, par. 38ss: “(...) the concept 
of economic advantage derived indirectly from criminal offences falls within the 
definition of the concept of proceeds contained in Article 2, point 1, of Directive 
2014/42, according to which proceeds are any economic advantage derived, directly 
or indirectly, from criminal offences, which may consist of any property and includes 
any subsequent reinvestment or transformation of direct proceeds and any advantage 
which can be economically valued (...) the EU legislature, by making express 
reference, in Article 2, point 1, of Directive 2014/42, to direct or indirect advantages, 
did not intend to establish two distinct concepts, which would be independent of each 
other. Indeed, as is apparent from recital 11 of that Directive, the concept of 
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We must understand that the notion of confiscable profit in case 
the prosecution provides circumstantial evidence as a nexus of 
relevance links the passages between the assets that confiscate 
the crimes and that put a brake on an expansion of the relative 
notion of indirect profit. Thus, the asset that constitutes a profit 
presents itself in a precise way to the criminal activity, that 
indicates the circumstantial elements determining the seized 
assets that are considered for an immediate product. 

The conduct is relevant for the indirect profit of the same as the 
result of reinvestment by the criminal of the money, where in a 
direct way he obtains the extorted. The ratio of the institute is in 
line with international law and the proceeds are presented as an 
orientation, where it delimits the notion of assessable profits, 
when the proceeds are invested in legal activities*? and also 
mandatory of the utility of the confiscation, that is presented as 
confiscation of indirect profits linked to the legal activity of the 
offender. 

The proceeds that derive from the investments of a company for 
example use the direct proceeds that create and expand the 
business of economic activity, as money that obtains a personal 
effort. The legal profits with an immediate way illegitimately 
‘proceeds’ has been clarified by the Directive in order to include not only property 


derived directly from the criminal offence in question, but also all transformations of 
such property and other increases in value generated by the latter (...)”. 


49See par. 73 StGB which is declared after the reform of 2017 that: “Einziehung 
von Tatertrégen bei Tatern und Teilnehmern” instead of which is_ before: 
“Voraussetzungen des Verfalls”. 
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obtain the purposes of confiscation thus ascertaining to the judge 
many times problems that can be unsolvable given the 
difference between confiscable and non-confiscatable utilities as 
they derive from legal activities and that determine the causal 
relationship that is required in each case. 

A first advantage should be that of being economically 
assessable where directly, indirectly for crimes, according to the 
principle of causality and the requirements of actuality, 
materiality has imposed compliance with the principle of 
legality as a profit that does not come to define the object of 
confiscation that is not derived. Thus, the illicit enrichment for 
confiscation plays the function of an economic balance where it 
restores the profit of the crime as a material, current change of a 
patrimonial situation that generates for the crime the creation of 
transformation and the acquisition of things susceptible to an 
economic evaluation. 

The eventual, immaterial crime that does not materialize the 
specific circumstances of characteristics of effectiveness 
constitutes for the patrimonial entity an autonomous, legal, 
economic way of the evaluation of a patrimonial sphere of the 
subject that does not constitute profit. 

Profit is an economic advantage that results from a form of 
money of a material good such as a performance of a service 


that can be assessed, while maintaining the form of profit, that is 
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estimated in economic terms, as a notion of immaterial 
advantage, that can be confiscated by equivalence. 

The proceeds according to art. 3 of the proposal of the Directive 
confirm the relative adoption of a gross profit. They take into 
consideration the value of the profits of the crime for the 
expenses that the offender makes for his own consumption. 
Thus, determining the value of the expenses incurred by the 
author, as an accomplice specifies that this is how the person, 
who commits the crime uses it to prepare it for payments 
towards the persons offended by the crime (R6nnau, Begemeier, 
2017). 

Gross and net profit are reconciled in the legal expenses. They 
do not include the illegal expenses and the forms of crime of an 
economic nature that are connected to a legal activity for the 
company, according to the conducts that are integral to the 
crime, such as a fraud or a corruption that finalizes for example 
a tender for a contract. The discussion is always their actual 
utility that is based on parameters of inconvenient management 
of a procedural nature. 

A broad notion of proceeds is noted. The recital n. 13 of the 


proposal stated that: 


“(...) should include any asset, even transformed or converted, in whole or in 
part, into another asset, and mixed with assets acquired from a legitimate 
source, up to the estimated value of the mixed proceeds (...)”. 

Already in Directive 42/2014, the concept of proceeds of crime 
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in recital n. 11 has specified that the mixing of proceeds of 
crime that have a legitimate origin we can say as possible 
confiscation is the “estimated value of the mixed proceeds”. 
These are temptations, where the application of confiscation is 
connected with the disproportionate value that respects the 
income, the economic activity, confiscation as a preventive 
measure against illicit proceeds of a company that distinguishes 
the legal from the illicit and transforms the extended 
confiscation from a form of general confiscation of assets as a 
patrimonial penalty for a violation of the principle of legality of 
private property according to the principle of proportion. The 
proceeds of crimes that are connected with organized crime are 
applied by mafia companies and are also connected with tax 


evasion. 


What is the value of confiscation? 

Art. 4 of Directive No. 42/2014 provided for the mandatory 
confiscation as equivalent with the eurocrimes and with 
mandatory character of confiscation. It is a value also provided 
for by the Framework Decision No. 500/2001 and Art. 2 of the 
Framework Decision No. 212/2005/JHA*®. Art. 12 of the 


50Council Framework Decision 2005/212/JHA of 24 February 2005 on 
Confiscation of Crime-Related Proceeds, Instrumentalities and Property. OJ L 68, 
15.3.2005, p. 49-S1: https://eur-lex.europa.eu/legal-content/EN/TXT/? 
uri=CELEX:32005F0212 


Yearbook of International & European Criminal and Procedural Law, vol. 3 ISSN:2732-9917 


567 


proposal provided for the mandatory confiscation of assets of 
equivalent value with instrumental goods and proceeds of crime. 
Recital No. 23 of the proposal establishes that in similar terms is 
used Recital No. 14 of Directive No. 2014/42/EC, which is: 


“(...) free to define the confiscation of assets of equivalent value as subsidiary 
or alternative to direct confiscation, where appropriate in accordance with 
national law (...)”. 


According to what was proposed by the Council Recital No. 23, 
Letter 2 of Art. 12: 


“(...) confiscation may be subsidiary or alternative to the confiscation 
referred to in letter | (...)”. 


Thus, confiscation is equivalent and conceived as an auxiliary 
sanction of direct confiscation and applicable to the existence of 
profit, where it allows to hit the forms of profit that are not 
subject to direct confiscation such as intangible and savings 
profits. 

The Directive has not taken a relative position that has to do 
with the nature of the form of confiscation for equivalent of the 
proceeds of the crime, which thus represents a guarantee 
instrument for the efficiency of confiscation and supranational 
instruments starting from the Vienna Convention against drug 
trafficking of 1988 and the Strasbourg Convention of 1990 on 
confiscation and money laundering. 

These are primarily theoretical arguments where the 
determination of the guarantees to be applied are harmonized in 


a desirable matter. The confiscation for equivalent did not 
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assume a punitive character and was limited to subtracting an 
equivalent form that was illicit through the crime and did not 
have to do with the right to hold a crime as a legitimate title to 
purchase goods. 

The opportunity to guarantee the non-retroactivity of the 
discipline assumes a nature that applies the equivalent form. 
Perhaps the nature was only partially punitive of the 
confiscation, where the value was of a restorative function and 
directly connected to the patrimonial imbalances of a nature 
generated by the illicit act. Thus, the rule of procedural nature 
could be a subject of the principle of tempus regit actum, that is, 
also applicable retroactively to the confiscation in an equivalent 
manner. Perhaps this is why in the Directive even the 
confiscation of value for the instruments of the crime has 
assumed a punitive character. 

The confiscation of the instruments have a punitive character 
and these maintain a preventive character of interdiction only if 
they were necessary, indispensable for the consummation of the 
crime as they acquired a punitive character for goods that were 
legitimate and owned. The confiscation of the value did not 
assume a preventive character but ended up imposing a sort of 
patrimonial penalty on the value of the instruments of the crime. 
The recital n. 23, lett. a) of the Council applied the principle of 


proportionality, claiming that the particular circumstances were 
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proportionate to the value of the instruments they considered 
and underlined the punitive character. They asked the Member 
States to take into consideration the corresponding confiscation 
as equivalent to the relative meaning, that is, as a sort of penalty 
that is compensated for the guilt manifested with a behavior that 


aimed to remove the relative instruments of confiscation. 


Confiscation against third parties 

Art. 6 of Directive 42/2014 and art. 13 of the proposed Directive 
allow for the confiscation of proceeds of crime and other 
valuable assets corresponding to these proceeds, as transferred 
by the accused and/or the suspect to third parties in order to 
avoid confiscation. This is a justified confiscation based on 
facts, concrete circumstances, where the third party knew the 
transfer of assets that was carried out for these purposes. It is 
noted that the good faith of the third party is missing, where the 
terms of awareness of a sort of guilt are relevant elements to 
demonstrate the guilt, the transfer, the acquisition that are 
carried out free of charge and against payment. The Council also 
put the word “at least” thus allowing that confiscation against 
third parties, despite the lack of guilt and awareness. These are 
forms of confiscation where the rights are acquired by third 
parties in good faith. The CJEU ruled in favour of confiscation 


against innocent third parties taking into consideration art. 17, 
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par. 1 of the CFREU (Peers and others, 2021), which provides 
for the right to enjoy ownership of the goods they have legally 
acquired in order to use and dispose of them. 

Recital no. 24 fought against organized crime. In this regard, it 


affirmed that: 


“(...) the interested party is closely linked to the person under investigation, 
accused or convicted, the burden of proving that the purchase of the 
transferred assets was made in good faith and with due diligence falls on the 
interested party (...) the reversal of the burden of proof regarding his good 
faith on the third party where the latter is “closely linked” to the person under 
investigation, accused or convicted. A dangerous logic of suspicion emerges, 
all the more deplorable where third parties are involved, apart from the 
difficulty of establishing in peremptory terms what is meant by “closely 
linked” (...)”. 

It seems that the burden of proving ownership of the right 


remains extraneous to the crime of good faith where the scope of 
the procedure for prevention is consolidated. It belongs to an 
external third party who represents an impeding element that is 
available for confiscation. Thus, the subtraction of the profit 
from a third party also includes the legal person independently 
of its criminal liability. Taking into consideration the 
confiscation of the profit as a form of economic balance and as a 
penalty means that the profit of the crime effectively acquires 
the prisoner from a third party, given that the crime does not 
constitute a legitimate title of acquisition for the rights of the 
goods. 

According to art. 13, the subtraction of assets held by third 


parties have not been transferred directly and the proceeds of the 
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crime have an equivalent value to avoid confiscation by value. 
Applying the confiscation of assets as lawful but with a value 
that corresponds to an illicit profit, held by third parties, is 
admissible according to the measure that considers the 
confiscation as form of surrogate type, having restorative and 
punitive purposes. In these terms, justice and civil principles are 
considered in a compliant manner. However, if the confiscation 
of value also represents a penalty, it is also applied to third 
parties considering that they are interstates who in this case are 
fictitious for the assets and the availability of the offender. 

Art. 13 refers to the rights of third parties in good faith as 
provided for in art. 6 of the Directive, where the rights of third 
parties are based on supranational legislation of the Vienna 
Convention of 1988 on drug trafficking according to art. 5 of the 
Strasbourg Convention of 1990 up to art. 6 of Directive 
2014/42, which requires the protection of the rights of third 
parties in good faith. 

Recital no. 24 of the proposed Directive takes into account the 
third party to recover the profit thus transferring from a suspect, 
from a defendant, an entity in the event that the crime was 
committed to the advantage of a legal person. Thus, an 
unjustified enrichment is recovered to a legal person in the name 
and on the account of the individual where the body committed 


the crime. 
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The natural person has not obtained the profit but will have an 
estate where the claims for confiscation of the state have to do 
with the ablation of the profit in respect of which the profit that 
has not been obtained in respect of a possible confiscation in an 
amount that corresponds to economic advantages of the crime 
that are obtained in respect of a legal person, assumes the 
meaning and contents of a patrimonial penalty. 

This is a position that we have already seen also in art. 25 of 


Directive no. 42/2014, which stated that: 


“(...) they are free to define confiscation against third parties as subsidiary or 
alternative to direct confiscation, if applicable, in accordance with national 
law (...)”. 

But as regards other legal systems where they regulated the 


subtraction of the profit from third parties, the recipient 
complied in good faith such as for example the Einziehung or 
the Erweiterte Einziehung in the German legal system according 
to the VertreterKlausel, § 73b). 

In this spirit, the CJEU concludes by already taking clear 
positions by stating that: 


“(...) the Directive does not provide for the confiscation of the instruments of 
the crime from third parties, but only the confiscation of the profit pursuant to 
art. 6 and the confiscation of the assets referred to in article 4 (1) can only 
concern the assets of the suspects and the accused*! (...) does not exclude 


51CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 65: “(...) “(...) recalled by the referring court, that the property has been used on 
a stable basis by the accused cannot allow the confiscation of that property, where that 
property belongs to a third party acting in good faith, within the meaning of Article 
4(1) of Directive 2014/42 (...) national legislation does not allow the confiscation of 
property belonging to third parties acting in good faith in a situation such as that at 
issue in the main proceedings, it follows from the settled case-law of the Court that a 
Directive cannot in itself create obligations for an individual and cannot therefore be 
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that the confiscation of the instrument can be applied to a third party, 
reiterates that it is not possible to apply confiscation against third parties in 
good faith (...) the protection of the rights of third parties against 
confiscation as defined by art. 2 of Directive 42/2014 must be guaranteed in 
the light of Article 17, paragraph 1, of the Charter (...) does not constitute an 
absolute prerogative (...) in accordance with Article 52, paragraph 1, of the 
Charter, limitations may be made to the exercise of the rights and freedoms 
enshrined in the Charter, provided that such limitations actually correspond 
to objectives of general interest pursued by the Union and do not constitute, 
in relation to the aim pursued, a disproportionate and unacceptable 
interference, such as to undermine the very substance of the right thus 
guaranteed*? (...) taking into account the significant damage to the rights of 
individuals resulting from the confiscation of property, that is to say from the 
definitive dispossession of the right of ownership over the latter, it must be 
noted that, since it concerns a third party acting in good faith, who did not 
know and could not know that his property had been used to commit a crime, 
such confiscation constitutes, in relation to the aim pursued, a 
disproportionate and unacceptable intervention which damages the very 
substance of the right of ownership of the latter (...)”>4. 


What defense exists for third parties? 


According to art. 23, par. 7, third parties: 


“(...) assert a property right or other patrimonial rights, even in the cases 
referred to in article 13 (...)”. 


This means that third parties can assert their rights for defense 


relied upon as such against him before a national court (...) Article 4(1) of Directive 
2014/42 must be interpreted as not precluding national legislation which excludes the 
confiscation of property belonging to a third party acting in good faith and used as an 
instrumental asset in a criminal offence, even where that property has been placed at 
the disposal of the accused on a stable basis by that third party (...)”. 

52CJEU, CJEU, C-393/19, Okrazhna prokuratura-Haskovo e Apelativna 
prokuratura-Plovdiv of 14 January 2021, op. cit., par. 50: “(...) this provision does not 
explicitly designate the person whose assets may be subject to a confiscation order. It 
refers only to “instruments” connected to a crime, without it being necessary to 
determine who holds them or is their owner (...)”. 

53CJEU, C-686/18, Adysbef and others of 16 July 2020, ECLI:EU:C.2020:567, 
published in the electronic Reports of the cases, par. 85. CJEU, C-393/19, Okrazhna 
prokuratura-Haskovo e Apelativna prokuratura-Plovdiv of 14 January 2021, op. cit., 
par. 52. 

54CJEU, C-393/19, Okrazhna prokuratura-Haskovo e Apelativna prokuratura- 
Plovdiv of 14 January 2021, op. cit., par. 55. 
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and for direct confiscation, according to the former art. 13, as a 
rule against any form of confiscation for their rights. 

Art. 23 has established in letter. 1 that the persons concerned by 
the confiscation order enjoy certain rights, namely: 


“(...) 1. Member States shall ensure that the persons concerned by the 
measures provided for in this Directive enjoy the right to defence, to an 
effective remedy and to an impartial tribunal in order to safeguard their rights 
(...) the effective possibility to challenge such a measure before a court in 
accordance with the procedures of national law (...) they shall ensure that 
persons whose property is the subject of a confiscation order have the 
effective possibility to challenge such a measure and the relevant 
circumstances of the case before a court in accordance with the procedures of 
national law (...)”. 


These are circumstances that have to do with the confiscation 
model according to the CJEU and in relation to the former art. 6 


of the Directive, which stated: 


“(...) confiscation orders pursuant to Article 13, include the facts and 
circumstances on which the conclusion is based that the third party knew or 
should have known that the transfer or acquisition of the assets was intended 
to avoid their confiscation (...) the third party is guaranteed the right to 
challenge the evidence presented by the prosecution and to assert their 
legitimate rights (...) confiscation presupposes that the existence of a transfer 
of proceeds to a third party or the existence of an acquisition of such 
proceeds by a third party is demonstrated, as well as the knowledge, by that 
third party, of the fact that the transfer or acquisition in question was 
intended, for the person under investigation or the accused person, to avoid 
confiscation (...)”>°. 


The Council also provided in letter 7 the right of defence of 
third parties, where in paragraph 1-bis it stated that: 


“(...) data subjects who are suspected or accused or who are affected by 
confiscation orders are pursuant to Article 16. Member States may provide 
that other data subjects also have such rights (...) Member States shall ensure 
that such other data subjects also have the right of access to the file, the right 


55CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, op. cit., par. 69. 
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to be heard on questions of law and fact and any other procedural rights 
necessary for them to be able to effectively exercise their right to an effective 
remedy. Access may be limited to documents related to the freezing or 
confiscation measure to the extent that the data subjects can have access to 
the documents necessary to exercise their right to an effective remedy (...)”. 


Regulation No. 1805/2018 already provided for third parties 
who are in the stage of good faith to start the obligation to 
inform the parties, who are involved in the enforcement of a 
seizure order and to specify the reasons for the measure, as 
provided for in art. 8 of Directive No. 42/2014. 

The obligation for Member States to provide the relevant 
remedies in the executing state is pursuant to art. 33. 

Art. 14 includes third parties in good faith as well as the 
obligation of the requesting state to inform the requested state in 
the existence of interests of third parties in good faith. 

As regards freezing and confiscation against third parties is 
provided for by Directive n. 42/2014 and art. 6 and 7 which also 
present preliminary appeals according to the former art. 267 
TFEU (Blanke, Mangiamelli, 2021). The guarantee of the right 
of defence, as also already stated by the CJEU with regard to art. 
8, par. 1 of Directive 2014/42/EU, is: 


“(...) interpreted as precluding national legislation under which, where assets 
are frozen as suspected instrumentalities or proceeds of crime, the owner of 
those assets, a third party acting in good faith, is not entitled, during the 
judicial phase of the criminal proceedings, to bring before the competent 
court an application for the restitution of those assets*® (...) the generic 
nature of the wording of that provision (...) Member States must ensure 
effective remedies and an impartial judge are not only those found guilty of a 


S56CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 33. 
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crime, but also third parties whose assets are affected by the freezing 
decision*’ (...) this interpretation also follows from recital 33 of Directive 
2014/42, which states, in essence, that the latter has significant consequences 
for the rights of persons, not only of suspects or accused persons, but also of 
third parties who are not involved in criminal proceedings but who claim to 
be the owners of the assets in question. 

According to this recital, it is therefore necessary to provide for specific 
guarantees and judicial remedies in order to ensure that the fundamental 
rights of such persons are safeguarded in the implementation of the above 
mentioned Directive (...)°° Article 8, paragraphs 1, 7 and 9 of Directive 
2014/42/EU, read in conjunction with Article 47 of the Charter, must be 
interpreted as precluding national legislation which allows the confiscation, 
in favour of the state, of property which is claimed to belong to a person 
other than the perpetrator of the offence, without that person being able to 
intervene as a party in the confiscation proceedings (...) must be informed of 
his right to intervene as a party in those proceedings, as well as of his right to 
be heard, and must be put in a position to exercise those rights and to assert 
his title to ownership before a confiscation decision is taken* (...) having 
recourse to a lawyer throughout the confiscation proceedings clearly entails 
the right of that third party to be heard in those proceedings, a right which is 
clearly a right which the person has to exercise in the confiscation 
proceedings. The latter, according to the case law of the Court, guarantees its 
holder the possibility of making his point of view known in a useful and 
effective manner (see, to this effect, judgment of 26 July 2017, Sacko, C- 
348/16, EU:C:2017:591, point 34), which is confirmed by recital 33 of 
Directive 2014/42 (...) to assert this right in order to prevent the adoption of 
such a decision (...) in good faith the owner of frozen property may, even 
during legal proceedings, have the competent court examine whether the 
conditions laid down for the freezing of that property remain satisfied (...)”®. 


S57CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 34. CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 
21 October 2021, op. cit., par. 76. 

S58CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 35. CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 
21 October 2021, op. cit., par. 77. 

59CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, op. cit, par. 81. C-348/16, Sacko of 26 July 2017, 
ECLI:EU:C:2017:591, published in the electronic Reprots of the cases, par. 82. 

60CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 37. 
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Extended confiscation 

Art. 14 of the proposed Directive in the scope of application of 
the extended confiscation for crimes related to eurocrimes 
applies restrictive measures of the EU when the crimes 
committed are of criminal organization for harmonized crimes. 
The Council specifies that the applicable rule using the term “at 
least” to all the cases that include art. 2, par. 1 and 4 of the 
proposed Directive can be punished with a punitive measure 
relating to higher freedom that reaches up to four years thus 
delimiting the application of a presumption of illicit enrichment 
that is based on a form of confiscation for serious crimes. 

The obligation to introduce serious crimes punishable by up to 
four years is imposed. Thus, a mutual recognition is highlighted 
without verifying the criminality of conduct that it refers to the 
national legislation provided for by art. 5, letter 2 of Directive 
2014/42, which refers to the European instruments indicated in 
art. 3. 

According to domestic law the instrument does not specify the 
threshold of punishability. Instead, according to art. 3 of 
Regulation 2018/1805 it is affirmed that: 


“(...) execute a seizure or confiscation order without verifying the double 
criminality of the facts that gave rise to them, such facts must be punishable 
in the issuing state “with a custodial sentence of a maximum duration of not 
less than three years” and constitute one or more of the thirty-two listed 
crimes, on the model of the Directive on the European arrest warrant; many 
of these crimes fall within the scope of the future Directive (...)” (Aguado 
Correo, 2024). 
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Even in the current proposal for a Directive, art. 5, par. 2, it 
applies not only to the crimes that are expressed according to 
art. 5 but to all the crimes that are provided for by the instrument 
of art. 3. 

Art. 3 allows the relative application of the Directive for crimes 


that have to do with eurocrimes but also for crimes: 


“(...) if such instruments expressly provide that this Directive applies to the 
crimes harmonized therein (...)”°!. 


According to recital no. 25 of the proposal, the introduction of a 
model, that in reality contrasts the activities of organized crime, 
does not limit the battle of organized crime. In need of forms of 
extended confiscation, the patrimonial assets of an illicit nature 
over time, respect the causal link of some crimes, where 
lightened forms are admitted to the burden of proof. 

Art. 14, as a form of confiscation, is part of the content of a 
single paragraph where according to art. 5 of Directive 2014/42 


includes: 


“(...) the measures necessary to be able to proceed to the confiscation, in 
whole or in part, of property belonging to a person convicted of a criminal 
offence, where that crime may produce, directly or indirectly, an economic 
advantage, and where the national judicial authority is convinced that the 


61CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, op. cit., par. 71: “(...) in the light of the foregoing considerations, the 
answer to the second and third questions is that Directive 2014/42 must be interpreted 
as not providing only for the confiscation of assets constituting an economic 
advantage deriving from the offence for which the offender has been convicted, but 
also for the confiscation of assets belonging to that offender in respect of which the 
national court hearing the case is satisfied that they derive from other criminal 
conduct, subject to the guarantees laid down in Article 8(8) of that Directive and 
provided that the offence of which that offender has been found guilty is among those 
listed in Article 5(2) of that Directive and is capable of producing, directly or 
indirectly, an economic advantage within the meaning of that Directive (...)”. 
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property derives from criminal conduct. 2. In determining whether the 
property in question derives from criminal conduct, all the circumstances of 
the case shall be taken into account, including the specific facts and available 
evidence, such as the fact that the value of the property is disproportionate to 
the legitimate income of the convicted person (...)”. 

Art. 14 includes in an ambiguous way the standard of proof that 


requires to apply the form of extended confiscation thus 
subtracting only the assets of an illicit origin where the judge 
should satisfy the illicitness of the assets and a standard of proof 
for the illicitness of the assets that should be fully convinced, as 
also provided for by Article 3 of Framework Decision 212/2005. 


So we must say that the judge must be convinced and: 


“(...) takes into account all the circumstances of the case, including the 
specific facts and available evidence, such as the fact that the value of the 
property is disproportionate to the legitimate income of the convicted person 


(a 
Recital no. 21 of the Directive affirms that: 


“(...) it is sufficient that the judicial authority considers, on the basis of a 
balance of probabilities, or can reasonably presume, that it is much more 
probable that the assets in question are the result of criminal conduct rather 
than of other activities (...)”. 

This is a position that suggests civil law evidence that thus 


substantially and probably reinforces the systems of the 
common law with clear and convincing evidence beyond any 
reasonable doubt. 

Art. 5 of the proposal has clarified the level of proof that was 
necessary to apply the extended confiscation of ex art. 14. It 


states that: 


“(...) national court of a Member State is convinced that the property derives 
from a criminal activity (“extended confiscation’’) (...)”, 
stating that the judge is convinced and not only satisfied that he 
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has brought justice. It is noted that the expression “a weighting 
of probabilities” has not been used, according to recital no. 21 of 
Directive no. 42/2014. It recalls, therefore, the relevant 
standards of civil proof as an interpretation of the will of the 
same European legislator, who confirmed the civil standard that 
is not sufficient for a high proof. 

The recital no. 33 has taken into consideration the confiscation 
where it respects the presumption of innocence according to art. 
48 of the Charter. 

Recital 36 affrims that: 


“(...) the Directive should be implemented without prejudice to (...) 
Directive (EU) 2016/343/EU on the presumption of innocence”. 
It is thus stated that the burden of proof before the public 


prosecutor shows that the assets to be confiscated have been 


held in recital no. 25. 


Recital no. 21 of Directive 42/2014: 


“(...) may provide that it may, for example, be sufficient for the judge to 
assess on the balance of probabilities, or reasonably presume that it is 
substantially more likely, that the assets in question were obtained by 
criminal conduct than by other activities. In this context, the court must 
consider the specific circumstances of the case, including the facts and 
evidence available on the basis of which a decision on extended confiscation 
could be made (...)”. 


This criterion recalls the civil standard that at the very least 
interpreted the claim as clear and evident proof. Thus, for the 
evidentiary standard as provided by art. 5 of Directive n. 


42/2014 and the recital n. 21, the CJEU stated that: 


“(...) apparently from recital 21 of Directive 2014/42, the court must, in any 
event, be satisfied, on the basis of the circumstances of the case, including the 
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specific facts and available evidence, that the property in question is derived 
from criminal conduct (...)®”. 


This is a relative position of the expression that the judge must 
be convinced according to the circumstances the ECtHR has 
considered, that is, the civil standard according to the proof of 
the illicit origin that respects the form of confiscation without 
conviction and against subjects who are suspected in this case of 
corruption since they are recipients of justified measures, lawful 
for the assets (Mitsilegas, 2020). 

From the ECtHR context, we recall the Balsamo and 
Todorov® case, where the assessment of assets, of crimes that 
do not recognize the procedure for ascertaining the illicit origin 
of assets, is highlighted, with forms of extended confiscation. 
Art. 5 of Directive no. 2014/42/EC and recital 21 according to 
the CJEU are: 


“(...) a link between the proceeds and the criminal activity - understood in a 
broad sense and demonstrable also with presumptions -, in the absence of 
which the confiscation represents a disproportionate sacrifice of the right to 
property pursuant to Art. 1 of the ECHR and Protocol no. | of the ECHR 


(...)”. 


62CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, op. cit., par. 65. 

63ECtHR, Gogitidze v. Georgia of 12 May 2015, par. 107: “(...) found it 
legitimate for the relevant domestic authorities to issue confiscation orders on the 
basis of a preponderance of evidence which suggested that the respondents’ lawful 
incomes could not have sufficed for them to acquire the property in question. Indeed, 
whenever a confiscation order was the result of civil proceedings in rem which related 
to the proceeds of crime derived from serious offences, the Court did not require proof 
“beyond reasonable doubt” of the illicit origins of the property in such proceedings 
(...) proof on a balance of probabilities or a high probability of illicit origins, 
combined with the inability of the owner to prove the contrary, was found to suffice 
for the purposes of the proportionality test under Article 1 of Protocol No. 1 (...)”. 

64ECtHR, Balsamo v. San Marino of 8 October 2019, par. 89ss. 

65ECtHR, Todorov and others v. Bulgaria of 13 July 2021. 
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The recital n. 25 of the Council states: 


“(...) that the assets in question arise from criminal conduct, while a 
conviction for such criminal conduct is not required. The conduct in question 
could constitute any type of offence. It is not necessary to prove individual 
offences, but the court must satisfy itself that the assets in question arise from 
such conduct (...)”. 


The proposal of the Directive, according to art. 14, par. 2 and 
the recital n. 25 of the version of the Council, is an indication 
that in a unique way shows as evidence that the offence of an 
extended confiscation model and as provided for by the 
Directive 2014/42/EU includes a reduced and different standard 
of proof. 

According to the recital n. 21 the disproportion between the 
value of the assets and the legitimate income of the convicted 
person forms the basis for the specific facts and the elements of 
proof where the judge is convinced that the confiscated assets 
derive from criminal conduct, based on an ablative measure 
under examination. The convicted person does not justify the 
origin of the assets which demonstrates their criminal origin. 
Thus, in this spirit, the German and Spanish legal systems 
recalled the disproportion of the element of proof and the illicit 
origin of assets together with other factual elements. These are 
included in the national legal system according to par. § 437 
Absatz 1 Satz 2 StPO (German) and art. 127-bis, 127-quinquies 


and 127-sexies of the Spanish criminal code®°. 


66Gesetzes zur Reform der strafrechtlichen Vermégensabschépfung BReg418/16, 
01.07.2017. 
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In particular, art. 127-bis, letter 1 of the Spanish Criminal Code 
has not established but has provided that the Court has: 


“(...) objective evidence that the assets or proceeds come from a criminal 
activity, and their lawful provenance is not proven (...) disproportion 
between the assets and proceeds in question and the assets of lawful 
provenance of the convicted person (...) will presume that all assets acquired 
by the convicted person within the period starting six years before the date of 
opening of the criminal proceedings come from his criminal activity (...)” 
(Aguado Correo, 2015; Serra Cruz, Luz Marcazzolo Awad, 2023). 


Thus, it is understood that the choice of the European legislator 
according to other legal systems also takes into consideration the 
doubts relating to the adequacy, i.e. a parameter that proves the 
illicit origin of goods. It constitutes a sufficient reliable 
indication for the indirect proof of the origin thus treating the 
indications as not sufficient to acquire the probative value 
according to the status of convicted person of the subject to 
which the procedural ascertainment refers and the assets that 
come from such crimes. 

This is a disproportion of the economic activity that creates 
problems with regard to the ascertainment of the elements to 
select and those that are needed for the correctness of the 
adversarial process. This type of disproportionality is 
incongruous. It verifies the moment of application and the 
acquisition of individual goods. This is important for the 
procedural ascertainment and for the legitimacy that evaluates 
the disproportion that is motivated by the judge of merit, as a 


recourse to parameters that verify the comparison of deductions 
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of a defensive type. 


The Council in recital no. 25 stated that: 


“(...) to establish a period of time within which it can be considered that the 
assets are derived from criminal conduct (...)”. 


Thus, the temporal connection is important for the acquisition of 
the assets to be confiscated and the social dangerousness from 
the cognitive-diagnostic point of view for the existence of 
evidence that belong to a criminal association and the carrying 
out of criminal activities. The confiscation should have a 
reasonable time for the connection between the assets and the 
criminal act where the acquisition of assets are not distant and to 
be made ictu oculi in presumption of the asset that the illicit 
activity is different, complementary to respect the relative 
sentence. 

This is a requirement that has not only been provided for by the 
Spanish and German legal systems but also in an even more 
rigid form for the application of the presumption of illicit origin 
of the assets, which reaches up to five or six years of sentence, 
as can be seen in the Macedonian, British and Irish legal 
systems, where the presumption of illicitness is limited for an 
accumulation of properties and in accordance with the principle 
of proportion. 

The purchase of the asset at the time of the commission of the 
crime is reasonably and well-founded as the object of a sentence 


based on the presumption of the illicit origin of the asset and in 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


585 


accordance with the principles of specificity and _ the 
presumption of innocence, a basic rule of the dignity of proof 
that excludes the ascertainment of guilt in the trial and that 
imposes the convicted person to suffer the relative consequences 
for facts proven in court and in the context of procedural rules, 
where unjustified enrichments connected with criminal activities 
are ascertained and which thus allow the risk of responding to 
minimal forms of confiscation for facts not proven in court. 

It is thus a limitation in time which reduces the burden on the 
owner and the proof of the lawful origin of his assets in respect 
of the right to defense as a probatio diabolica which covers the 
assets acquired throughout life without a temporal limitation. 

In the proposal of the Directive, the relative temporal limitation 
had as its objective the illicit origin of the asset where, in an 
appreciable way, the proposal was a fundamental requirement 
for the presumption of an acquisition at a certain period of time 
connected with the crime without requiring a probative effort by 
the prosecution and the illicit origin of the assets, as a 
hypothesis of limitation in time where the form of confiscation 
is in accordance with the principle of proportionality and the 
presumption of innocence the introduction of the burden of 
proof that respects the illicit nature of the assets acquired at a 


specific period. 
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An actio in rem of the former art. 15 of the proposal. Is it a 
confiscation without conviction? 

In our opinion, up to now an absolute novelty for the new 
proposal for a Directive is the confiscation without conviction 
where according to the report of the Commission on the matter 


of 2020 it affirmed that: 


“(...) introducing more effective rules on non-conviction based confiscation 
(...) some states have effective models of confiscation without conviction, in 
rem proceedings (...) and unexplained wealth procedures, which have proven 
to be very efficient (...)”°”. 


The final objectives were to verify experiences that represented 
a valid model for a non-conviction based confiscation regime, as 
envisaged according to the draft Directive. The forms of 
confiscation are not always based on conviction but in the cases 
that come from an affirmative judgment of criminal liability for 
the accused. 

Such model has received support from the Council of Europe 
where through Resolution no. 2218 of 26 April 2018 has 
qualified: 


“(...) non-conviction based confiscation (...) the most realistic way for states 
to address the enormous, and inexorably growing, financial power of 
organised crime, in order to defend democracy and the rule of law (...) 
extended confiscation is based on a presumption of illicit enrichment with a 
weakening of the evidentiary standards, while confiscation without 
conviction pursuant to art. 15, in reality, as will be examined, remains linked 
to some limited cases in which the crime is ascertained and therefore the 
illicit origin of the proceeds or the instrumental connection of the assets, but 


67REPORT FROM THE COMMISSION TO THE European Parliament AND 
THE COUNCIL Asset recovery and confiscation: Ensuring that crime does not pay, 
Brussels, 2.6.2020 COM(2020) 217 final, 17: 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0217 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


587 


it is not possible to pronounce the conviction for a series of reasons. 

In fact, the model of confiscation without conviction proposed by art. 15 does 
not represent a real actio in rem - as does not the current model provided for 
by art. 4, c. 2 Directive 2014/42/EU for the case of “illness or absconding of 
the suspect or accused” - (...) criminal proceedings have been initiated but it 
has not been possible to continue them due to the following circumstances: 
illness, absconding, death, immunity, amnesty, expiry of the terms provided 
for by national legislation (...) an independent proceeding in rem against the 
assets, but this model of NCBC (Non-Conviction Based Confiscation) only 
allows the judge to continue for the purposes of confiscation the proceeding 
that “has been” already “initiated” and cannot be continued for the purposes 
of ascertaining criminal liability and sentencing; an independent proceeding 
cannot be initiated solely for the purpose of confiscation, the proceeding must 
have been initiated in criminal proceedings in order to reach a conviction, 
unless one of the impediments indicated subsequently intervenes (...). Article 
15 provides that the application of confiscation without prior conviction is 
possible only to the extent that the national judicial authority is convinced 
that all the elements of the crime exist (...) the concept of “crime” includes 
the figures listed in Article 2 if punishable by a custodial sentence of a 
maximum duration of not less than four years (...) to apply this model of 
confiscation, the judge must be convinced, even on the basis of a lower 
standard of proof, “satisfied” (...)’®. 


According to art. 4, lett. 2 and 15 the relevant provision is 


stated: 


“(...) confiscation of instrumental goods and proceeds or assets pursuant to 
Article 12, or transferred to third parties pursuant to Article 13 (...) 
confiscation of proceeds is the confiscation of the instrumentalities of the 
crime, and even the confiscation of proceeds from third parties, but does not 
apply to the extended confiscation pursuant to art. 14, in line with the 
provisions of art. 4 (2) of Directive 42/2014 (...) this provision is limited to 
offences punishable by a maximum penalty of at least four years of 
imprisonment (...)”. 

A rule that is specified in letter 4 and recital 26: 


“(...) for reasons of proportionality, confiscation of assets without prior 
conviction should be limited to cases of serious crimes (...)”. 


It is actually a choice based on the principle of proportion. The 


Council has proposed that the abolition of this limit has made it, 


68https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp? 
fileid=24761 
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according to art. 15, a general rule. This limit of the extended 
confiscation is foreseen in art. 14. It is different and motivated 
given that the specific crime that is listed in art. 2 is punishable 
according to the deprivation of liberty for a maximum of four 
years that has been committed. 

In other words, it is a model of confiscation where the actio in 
rem is a real model of confiscation without conviction that does 
not exclusively provide for the verification of a criminal origin 
for the assets to be confiscated and the lack of a justification of 
the lawful origin of the assets. It is an hypothesis where the 
procedure of confiscation without conviction becomes a possible 
choice that makes it continue and that follows all the elements of 
the relative crime. 

As a consequence, the burden of proof has to do only with the 
prosecution that should convince, satisfy the relevant judicial 
authority for the elements of the crime of illicit origin, of 
proceeds of an instrumental nature to the crime, where the assets 
to be confiscated and the law did not in any way provide for the 


burden of proof to be different. 


The assumptions of the relative ratio 
Examining art. 15 regarding the proceeds of illicit origin and the 
relative situations provided for, the offender does not have the 


right to hold the relative proceeds of the crime since the crime is 
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not a legitimate title for the purchase of goods and thus it is 
guaranteed that the crime does not pay function in a general, 
preventive manner but with some perplexity on a political 
criminal level of application of confiscation without the relative 
conviction that relates to the instruments of the crime. 

The relative ratio of the application of confiscation as 
instruments of crime and as a conviction that subtract the 
owner's availability for the functional goods due to the repetition 
of the crime, have come to the conviction for reasons that justify 
the respect of the goods necessary for the consummation of the 
crime that pursues the purposes of a preventive, interdictory 
nature of a form of confiscation that prevails over the punitive, 
afflictive character and thus a lack of conviction is noted. 

Thus, the problem has to do with assets where possession was in 
itself illegal and that the detainees even where there was no 
relevant conviction for the crime. 


According to recital no. 27 of the proposal: 


“(...) illness should be understood as the inability of the suspected or accused 
person to appear in criminal proceedings for a prolonged period and, as a 
consequence, the inability to continue the proceedings (...)”. 

In this regard, the Council also noted that: 


“(...) cases where the illness only results in a temporary suspension of 
criminal proceedings, which may continue after the suspension (...) illness of 
the suspected or accused person, where the inability to continue proceedings 
because of that illness results in the expiry of the time limits laid down in 
national law for criminal liability (...)”, 


are not concerned. 
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Instead, in the version of the Council are eliminated the 
hypotheses where amnesty, immunities are specified for the 
Member States. They must adopt the relative confiscation model 
“at least” in cases indicated where the adoption of confiscation 
without conviction is mandatory for illness, escape, death and 
prescription. The recital, in particular, has allowed and 
guaranteed that the crime of the non-payment and the illicit 
nature of the proceeds are not applied in the case of amnesty and 
immunity. 

This is a hypothesis that is part of recital no. 26 which specifies 
that: 


“(...) allow confiscation even when a final conviction is not possible because 
the suspect or accused person cannot be held liable under an amnesty granted 
before the final conviction as provided for by national law (...) in the event 
of the suspect or accused person absconding, Member States shall take all 
reasonable measures to ensure the effective possibility of challenging the 
confiscation order, and shall ensure that the person in question is summoned 
to appear in the confiscation proceedings or that every reasonable effort is 
made to inform him of such proceedings (...) (f) limitation periods laid down 
by national law, where such periods are not sufficiently long to allow for 
effective investigation and prosecution of the relevant offences (...)”. 


It is understood that the Council has tried to propose, eliminate 
the related specification that risked complicating the choices for 
domestic legislators who have established the limitation period 
with a sufficient manner and thus introducing the related 
hypothesis of confiscation without conviction as a reality of the 
criterion where the extended term violated the principle of 


legality according to art. 49 CFREU (Peers and others, 2021). 
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The Council has limited itself from exceeding and/or insisting 
on a prescription with confiscation objectives. According to art. 
15, letter 1: 


“(...) criminal proceedings have been initiated but it has not been possible to 
continue them due to at least the following circumstances (...)”. 


The European Commission has applied the form of confiscation 
with precision in case the domestic judicial authorities according 
to art. 2 


“were not satisfied all the elements of the offence were configured (...) 
punishable by deprivation of liberty for a maximum of at least four years 


G2 
The relevant norm did not introduce forms relating to the burden 


of proof which had to do with the accusation but a standard 
which was of a criminal nature and highlighted that thus 
satisfied the presumption of innocence, as it was provided for in 
recital no. 33 and 36. 

The Council did not ask for all the elements of the crime as 
evidence to satisfy the judge's decision and took in part the 
current art. 4, letter 2 of Directive no. 42 as a form of 


confiscation, where it was applied that: 


“(...) criminal proceedings could have resulted in a criminal conviction if the 
circumstances referred to in paragraph | had not existed (...)”. 
All these elements of the crime lead to a relative conviction, that 


is, a form of confiscation where in a simple, direct way the 
precise accessory criminal proceedings did not allow an 


application of it in case the precise reasoning for a relative 
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conviction is indicated (Aguado Correo, 2024)”. 

Adversely, the European Parliament has provided that the 
instruments, proceeds, property to be confiscated were in direct 
or indirect collaboration with the crime proven by the 


prosecution between property and crime: 


“(...) instrumentalities, proceeds, property to be confiscated must be linked 
directly or indirectly to the criminal offence. In the determination of the link, 
account shall be taken of all the circumstances of the case and of all the 
evidence adduced in the case. The burden of proof shall lie on the 
prosecution (...)”. 

These are instruments, proceeds of the crime where the burden 


of proof has to do with the prosecution and the emergence of a 
correct interpretation of the relevant provision. In particular, 
according to art. 15, letter 2, an attempt was made to limit the 


relevant application in the form of confiscation which: 


“(...) may produce, directly or indirectly, a considerable economic advantage 
(...)”. 


This was a small statement that was not included in art. 4, par. 2 
of Directive no. 42/2014. It is a superfluous clarification that 
respected the confiscation of the proceeds when dealing with 
crimes that produced the economic advantage, as a necessary 
prerequisite to delimit the application of the form of confiscation 
and as a quantitative criterion that is devoid of specificity and 
interpreted by the Member States as a point of non-integration, 


harmonization of the confiscation of instruments. It was thus 


69Aguado Correo affirms that: “(...) redaccion del Consejo resulta, de nuevo, 
menos confusa y perturbadora que la expresidn “todos los elementos de la infraccion”, 
propuesta por la Comision (...)”. 
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introduced a confiscation model where the conviction of the 
instruments for the crime is possible to create an economic 
advantage that respects the preventive confiscation, interdictory 
as a ratio that a delimitation is difficult to exist as part of the 
manifestation of a will within the scope of application of a 
measure that respects the principle of proportionality. 

According to art. 15, par. 3, the criminal proceedings do not 
necessarily lead to a conviction but may be followed by the 
application of confiscation, thus guaranteeing the right of 
defence for the owner and also for a third party according to art. 


13 which states that: 


“(...) the judicial authority issues a confiscation order pursuant to paragraphs 
1 and 2. Member States shall ensure that the interested party’s right of 
defence is respected, including by granting access to the case file and the 
right to be heard on questions of law and fact (...)”. 


The right of defence has to do with the rule of law expressed in 
the right to know the relevant evidence and arguments that were 
appropriate to reduce the guarantees that characterise the 
proceedings. In practice, this is a possibility of application 
without conviction where the confiscation for a third party 
according to art. 13 was a subject not involved in the criminal 
proceedings and, consequently, it was not possible to continue 
with other choices of proposed causes. 

According to the letter 3 of the proposal of the European 
Parliament the right to defense guaranteed access to the file, the 


right to be heard by right and in fact guaranteeing the presence 
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of a lawyer. These were clarifications where it is spoken for the 
general circle of access to the rights to justice, where as it is 
specified in art. 23 and 8: 


“(...) the right to a lawyer during the entire freezing and confiscation 
procedure (...) informed of such right (...)”. 


So the Council according to art. 15, par. 3 shows that the relative 
nature of the discipline has introduced precise rules to allow the 
relative application that has to do with the confiscation for the 
proceeds of the crime, where it shares the measure given that 
these are forms of confiscation of a restorative, compensatory 
and certainly not punitive nature. These are positions that we 
can see in the case of narcotics for example where the analogical 
interpretation of not coming into conflict with the principle of 
legality has literal and systematic interpretation. 

The confiscation without conviction it has been introduced by 
art. 16 in relation to the assets that are unexplained and linked to 
the criminal activities according to the recital n. 28 as well as to 
bring back the assets specific for the crimes in the cases where 
the owner has been involved because of an organised crime. The 
crimes are committed over a long time within the scope of 
application for serious crimes are susceptible to substantial 
benefits. It is a model so similar to the actio in rem as models of 
confiscation without a relative conviction for the various 
European legal systems. 


It is a form of confiscation where the proceeds, products of the 
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crime require a connection with the object of confiscation as a 
crime where the assets are frozen from crimes that have 
committed within a framework of criminal organisation. 

The Council has noted that applying this form of confiscation 
has nothing to do with a form of confiscation and with rights of 
third parties. Respect the rights of third parties in good faith and 
applying every form of confiscation as a general principle in 
practice respects the actio in rem type models thus referring to 
every type of need that guarantees the protection of the rights of 
third parties. 

The application of autonomy in rem is an important area where 
the confiscation model has to do, according to the European 


Commission, with: 


“(...) the measures necessary to be able to proceed with the confiscation of 
assets (...) where the following conditions apply: a) the assets are frozen in 
the context of an investigation relating to a crime (...)”; 

and according to the Council: 


“(...) take the measures necessary to be able to proceed with the confiscation 
of assets identified in the context of an investigation connected to a crime 


Cy 
Thus, the criminal process is not required to admit a hypothesis 


where the proceeding against the assets takes place at the time 


that: 


“(...) a criminal trial has not been proposed, for the most varied reasons, as is 
admitted for the preventive proceeding (...) is not bound by the existence of a 
criminal trial, it being understood that he will have to ascertain the “social 
dangerousness” (even if in the past) (...)”. 


The confiscation model is not possible under Articles 12 to 15. 
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It is not possible to apply direct and valuable confiscation 
according to Article 12 without, however, a conviction pursuant 
to Article 15. According to the European Commission, the 
relative delimitation concerning Articles 12 and 15, are amended 


by the Council. It is affirmed that: 


“(...) Member States may provide (...) thus offering the possibility of 
following a contemporary and criminal proceeding of the model according to 
Article 16 where the application of confiscation is requested in the context of 
criminal proceedings as a proceeding in rem. 

Thus, the recital no. 28, lett. (b) according to the Council 


affirms: 


“(...) confiscation of unjustified assets should be possible in case of 
interruption of the proceedings, irrespective of the reason, as well as when 
the proceedings end with a judgment (...) an extended confiscation or a 
confiscation of unjustified assets would be possible in principle (...) it does 
not indicate which form of confiscation should prevail, but Member States 
may do so (...) when the offence is prosecuted, the confiscation order should 
not necessarily be judged together with the offence and Member States could 
also allow the issuing of a confiscation order to take place separately from 
the criminal charges and be the subject of separate judicial proceedings (...)”. 


It is specified that recital no. 28, par. b) according to the Council 


asserts that: 


“(...) unjustified confiscation of assets applies regardless of the outcome of 
the investigation in relation to the crime that determined its application (...) a 
criminal trial has never been proposed, for the most varied reasons (...) 
separate, contemporary or subsequent to the criminal trial, aimed at 
ascertaining the criminal origin of the assets regardless of the ascertainment 
of the crime and the related criminal liability; a procedure that is absolutely 
autonomous also with respect to the outcome of the investigations in criminal 
proceedings (...)”. 

Thus the model of measures offers for patrimonial prevention 


the relative subjective profile, where social dangerousness has 


not represented an actio in remo. The models of civil forfeiture 
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are legitimized, of comiso sin condena as a basic number for the 
majority of European legal systems (Fazekas, Nanopoulos, 
2016). 

In particular, art. 16, as well as art. 15, par. 4 have tried to limit 


the application of the proceeds of crime as it has been stated: 


“(...) in article 2 if punishable by a custodial sentence of a maximum 
duration of not less than four years (...) delimitation is also maintained in the 
version of the Council, which provides for it the extended confiscation, ex 
art. 14, and does not provide it for the confiscation ex art. 15, underlining the 
need to delimit the most invasive forms of confiscation, such as the extended 
one based on the presumption of illicit enrichment and this real actio in rem 
(...) punishable by a custodial sentence of a maximum duration of not less 
than four years (...)”. 


The justified difference of the fact for the confiscation of ex art. 
14 and 16 has rigorously tried to delimit the scope of 


application. Thus, in recital no. 28 it was stated that: 


“(...) to ensure that the confiscation of assets not linked to a specific crime 
for which the owner has been convicted is limited to the illicit activities of 
criminal organisations which are of a serious nature and which can generate 
considerable economic benefits (...)”. 


This is an indication of the will of the European legislator to 
delimit the scope of application relating to confiscation by 
referring to the serious nature as an element without specificity 
where the claim for crimes punishable by a maximum of up to 
four years puts that type of form of confiscation of application 
when the assets are frozen and within an investigation when the 
crime committed within a criminal organisation and when the 
judicial authority was convinced for the crimes committed by a 


criminal organisation, that is, in case the crime does not produce 
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in a direct, indirect and considerable economic advantage. 


According to the Council art. 16, lett. 1 calls for confiscation: 


“(...) criminal conduct, at least where such conduct can produce, directly or 
indirectly, a considerable economic advantage and has been carried out in the 
context of a criminal organisation (...)”. 


The European legislator in front of organised crime has 
highlighted the recital n. 10 according to that provided by the 


European Commission where as it states: 


“(...) generate proceeds and in enabling further crimes, including serious 
cross-border crimes (...)” (Hendry, King, 2017)”. 
On the contrary, the European Commission has claimed for the 


crimes connected with organised crime to limit the relative 
application of the confiscation model in the absolute and 
excluded sector of a tool for fighting organised economic crime. 
The Council for any other crime has asked to be applied in the 
organised crime sector. 


The first paragraph of the Council version stated that: 


“(...) the measures necessary to be able to proceed with the confiscation of 
assets identified in the context of an investigation relating to a criminal 
offence in cases where (...) the national judicial authority is convinced that 
the assets derive from criminal conduct, at least where such conduct (...) was 
carried out in the context of a criminal organisation (...) the assets are frozen 
in the context of an investigation relating to an offence committed in the 
framework of a criminal organisation only as an optional measure (...) take 
the measures necessary to be able to proceed with the confiscation of assets 
(...) the following conditions apply: (a) the assets are frozen in the context of 
an investigation relating to an offence committed in the framework of a 
criminal organisation; (c) the national judicial authority is convinced that the 


70Hendry, King affirmed that: “(...) ensure that crime doesn’t pay. Seizing 
criminal assets deprives criminals and criminal organisations of their financial 
lifeblood’ (Performance and Innovation Unit 2000:13). Initiated as a result of 
perceived inadequacies of existing criminal processes in controlling high level and 
high-value organised crime, civil recovery enables the seizure of ‘criminal’ proceeds 
in the absence of a criminal conviction and on a reduced standard of proof (...)”. 
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frozen assets derive from offences committed in the framework of a criminal 
organisation (...)”. 
Perhaps these positions are consistent with the ruling we have 


seen from the ECtHR in the De Tommaso case’!, where it was 
stated that: 


“(...) habitually live, even in part, with the proceeds of criminal activities 
Ges) 
This is an extension where it respected the principle of 


proportion and considered the guarantees of the system of 
preventive measures which thus entails and which justifies the 
hypotheses of a generic dangerousness. 

It is doubted that the hypotheses of general dangerousness do 
not exactly cover the procedural effort of the risk which 
determines the relative resources. Thus, the reasonableness that 
equates the presumption of unjustified enrichment, according to 
the forms of qualified dangerousness, was based and connected 
with criminal activities that present themselves as a serious 
criminal phenomenon of mafia-type organized crime. 

It is a permanent crime that enriches the performance of legal 
economic activities with an illicit method where the extension of 
the cases presume and risk a rigid interpretation that it exceeds 
the jurisprudence of the ECtHR and in reality sought to justify 
the instruments in a battle against criminal phenomena. The 
prevention system was a continuous fight against mafia-type 


organized crime. 


71ECtHR, De Tommaso v. Italy of 23 February 2017. 
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The requirements of art. 16 of the proposal of the Directive 
establishes the crime to be capable of “producing, directly or 
indirectly, a significant economic advantage”. Thus, the 
European legislator suggested that criminal policy has limited 
the application of a form of confiscation where it refers to 
concerns relating to the requirements of delimitative capacity. 

According to the recital 28 such a confiscation model could 
establish that crimes produce an economic advantage. Indeed, it 


is stated that: 


“(...) an offence is capable of producing significant advantages, Member 
States should take into account all relevant circumstances relating to it, 
examining also whether the criminal activities were committed with the 
intention of generating significant legal profits (...)”. 

The recital, according to our opinion, tries to delimit the scope 


of application of a model where the crimes are capable of 
producing the related economic benefits that do not represent the 
criminal policy for the legislator as a prerequisite for a 
confiscation where ascertaining is entrusted to the discretion of 
the judge who evaluates the basis of all the circumstances that 
are relevant for the offender. 

These are crimes that are capable of producing the related 
economic benefits that are similar to ascertaining the model of 
optional confiscation according to what the judge decided in the 
case. This is an interpretation that has also been followed as a 
line by the CJEU. It used the recital n. 20 of Directive n. 
42/2014 stating that: 
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“(...) the crime is likely to produce, directly or indirectly, such an advantage 
(...) it will be up to the referring court to assess whether the crime at issue in 
the main proceedings consisting in the possession of highly dangerous 
narcotic substances for the purpose of dealing is likely to produce, directly or 
indirectly, an economic advantage, taking into account, where appropriate, 
the operational modalities of the crime, including in particular the 
circumstance that it was committed in the context of organised crime or with 
the intention of obtaining regular profits from crime (...) whereas it specifies, 
however, that taking into account the aforementioned modus operandi 
“should not, in general, prejudice the possibility of having recourse to 
extended confiscation (...)’””7. 


The recital no. 28 is too contradictory because it requires an 
investigation. The crimes committed require: 


“(...) being convinced of the commission of the crime (...) should not be a 
prerequisite for the judicial authority (...) valorisation of the ratio legis, can 
be considered (...) by their nature, do not imply a criminal programme 
extended over time (as is the case for receiving stolen goods) and that they 
are not also committed, in any case, in an area of organised crime (...) the 
judge retains the possibility of verifying whether, in relation to the 
circumstances of the specific case and the personality of its perpetrator (...) 
to characterise the criminal event as entirely episodic and occasional and 
productive of modest enrichment (...) the conviction has occurred which 
manifestly falls outside the “model” which serves to establish the 
presumption of illicit accumulation of wealth by the convicted person (...)”. 


This means that recital no. 28 according to the Council respects 
the principle of proportion. About the form of confiscation it 
states that: 


“(...) unjustified assets are not intended to be used when, in the individual 
case, the application of the rules established in the Directive would be 
manifestly unreasonable or disproportionate (...) entrusting to the discretion 
of the judge the assessment of the proportionate and reasonable nature in the 
specific case (which would become a sort of limit to the possible obligatory 
nature of the measure) (...)”. 


These are necessary requirements for every European judge who 


should evaluate the requirements to verify the specific cases and 


72CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 21 
October 2021, op. cit., par. 65. 
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the personality of their author as a presumption of an illicit 
wealth on the part of the convicted person who bases the related 
professional criminal activity of being a source of an illicit 
enrichment over time. It evaluates the relative consequences that 
derive from the application of a confiscation to each specific 


case. 


Evidentiary requirements for proof of illicit origin 


The recital no. 28 as well as art. 16, par. 2 state that: 


“(...) if the frozen assets derive from crimes, all the circumstances of the case 
shall be taken into account, including the specific facts and available 
evidence, such as the fact that the value of the assets is significantly 
disproportionate to the legitimate income of their owner (...)”, 

without a provision for a change in the burden of proof and as 


provided for by the British-type case which refers to the 
unexplained wealth orders when the public prosecutor shows the 
criminal origin of assets. 

For the European Parliament the burden of proof has to do with 
the prosecution, “the burden of proof shall lie with the 
prosecution”, a clarification that also causes arbitrary 
interpretations in the direction where the fact is similar with the 
extended confiscation of ex art. 14 and the burden of proof. 

The proposed Directive with respect to the evidentiary standard 


states that for the confiscated assets: 


“(...) (c) the national court is satisfied that the frozen property is derived 
from criminal offences committed in the framework of a criminal 
organisation (...)”. 
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This is an evidentiary standard that is lower than the criminal 
standard and the judge must satisfy the judge's belief that is in 
line with the criminal standard of all reasonable doubt adopted 
for the extended confiscation after the conviction adopted by art. 
3 of Framework Decision No. 212/2005. 

The recital 28 stated that assets are frozen according to the 
suspicion proceeding to confiscation which demands the 
evidentiary standard. The court should be convinced for assets 
that derive from criminal activities that are linked to organized 
crime thus expressing the need for an evidentiary standard, 
where the objectives of confiscation respect the seizure. In this 
regard, recital no. 28 specified that the judicial authority: 


“(...) certain that the asset in question derives from a crime (...) convinced of 
the commission of the crime (...)”. 
In this case the direction of the evidentiary standard applies 


according to recital no. 33 and in respect of the presumption of 
innocence according to art. 48 CFREU (Peers and others, 2021) 
as well as of recital no. 36 where it imposes the requirement of 
compliance with Directive no. 2016/343/EU which strengthens 
the aspects of the presumption of innocence of law and which 
presents the process in criminal proceedings. 

The recital no. 28 satisfied what the Council imposes for the 
confiscation ex art. 15 which calls the civil standard of proof for 


the use of presumptions. It is specified that: 


“(...) may provide that it could, for example, be sufficient for the court to 
consider on the balance of probabilities, or to reasonably presume that it is 
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substantially more probable, that the property in question has been obtained 
from such criminal conduct than from other activities (...)”. 


These are positions that come from common law which asks 
clear and convincing evidence. 


The recital no. 28, para. b) calls for the Council to: 


“(...) the same standard of proof as regards the origin of the assets in the 
provision of extended confiscation and in the provision of confiscation of 
unjustified assets. In accordance with both provisions, the judicial authority 
must be satisfy that the assets derive from criminal conduct, without a 
conviction for such conduct being necessary (...) of the same standard 
required for extended confiscation, with the difference that in this case there 
is no conviction to support the presumption of illicit enrichment (...)”. 


Article 16 of the proposal imposes another scrutiny on the 


Court: 


“(...) seized assets derive from criminal acts committed within a criminal 
organisation (...) referred to in Article 2, if they are punishable by deprivation 
of liberty for a maximum of at least four years (...)”. 

In this case, the judge is convinced of the illicit origin of 


confiscated assets that respects the specific crimes by making a 
serious effort that demonstrates the assets to be confiscated in 
cases that it is difficult to provide other specific evidence for the 
available evidence where their lack also shows legal deficiency. 
As the Council adds, the criteria that verify the origin of the 
crime with a plausible way for legal resources and as an 
indication of criminal activity the assets to be confiscated apply 
to confiscation a prevention that asks to ascertain the social 
dangerousness of the past that implies with a diagnostic, 
declarative way that: 


“(...) ascertained (with retrospective judgment) the constituent elements of 
the so-called “types of dangerousness” (...) through an appreciation of 
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“facts”, constituting in turn “indicators” of the possibility of registering the 
proposed subject in one of the criminological categories provided for by law 


Coys 


The Directive on extended confiscation is an important indicator 
for the criminal origin of property, an element that for the 
specific facts and the available evidence also provided for in art. 
14 does not include and does not represent a criminal 
evidentiary basis. 

In such a case, the evidence takes into account the 
disproportionate value of the assets and the limits to elements 


where: 


“(...) may include but are not limited to the following (...) the fact that the 
value of the assets is significantly disproportionate to the legitimate income 
of the interested party (...)”. 

This case deals with a form of confiscation that condemns and 


ascertains each asset at the moment it acquires evidence of 
criminal origin for the assets, as provided for many times by the 
same case law. 

The recital no. 28, letter a) introduces a criterion that delimits 
the presumption of illicit enrichment, as a relationship for 
criminal conduct, a source where it controls the extended 
confiscation as a criterion that supports the presumption of illicit 
origin and that makes the assets compliant with the principles of 
proportion and presumption of innocence. 

The Council has added elements that are relevant, not exclusive 
to verify the origin of assets from crime and plausible for legal 


resources where negative evidence is typical in this sector. 
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According to the recital n. 28: 


“(...) could be taken into consideration the absence of a plausible legal 
source of the assets, as the origin of legally acquired assets that can normally 
be determined (...)”. 

This it proves the origin of crimes that also demonstrate the 


absence of legal sources of income that justify a patrimonial 
accumulation and requests the ascertainment of punishable 
crimes that deprive liberty for a maximum of four years. This is 
an element that according to the Council is linked to persons 
connected to a criminal organisation. 

It is an indication that has several doubts due to the indirect 
nature of an indication that respects the criminal origin for the 
assets where its indirect nature respects the involvement of the 
subject of a criminal organisation that is connected and that 
involves the whole organisation. 

The European legislator has taken the connection with the 
criminal organization that involves an accusation that 
participates in the criminal association in a criminal trial and 
that allows access to the extended confiscation of ex art. 14 and 
15, where the conviction occurs. This is a consideration that 
respects the formula of art. 16 of the European Commission as a 
form of residual confiscation where the hypotheses are not 
applied and that respects the confiscation with an autonomous 
manner applied independently of a criminal trial. 


As stated in recital no. 28, par. a) carried out on a case-by-case 
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basis depending on the circumstances of the case. This is a 
requirement that is linked to the subject and that falls within the 
criminal organization without taking into consideration the 
social dangerousness that qualifies the dangerous person who is 
part of a mafia-type criminal organization. 

This is a peremptory judgment of a diagnostic type, constant that 
falls within the category of subjects with qualified 
dangerousness who participate in the association as conduct that 
leads to the crime of criminal association and that is 
differentiated by a standard of proof that is necessary for the 


judgment of social dangerousness that requires: 


“(...) a situation of contiguity to the association itself that is functional to the 
interests of the criminal structure (in the sense that the person proposed must 
offer an “active contribution” to the activities and development of the 


criminal association) (...)”. 
The confiscation model is also seen in the German legal system. 


In this case, the standard of proof of a criminal origin for the 
assets of application of an independent confiscation according to 
par. 76, lett. a) and par. 4 of a criminal nature and in full 
conviction of par. 261StPO does not introduce a form of a level 
of proof according to art. 437 StPO since it is an actio in rem 
and not in personam. 

The criminal proceedings before a criminal court follow the 
illicit relationship of the assets, as a result that formulates the 
existence of sufficient evidence of illicit origin where it 


interprets the standard of criminal proof through circumstantial 
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evidence of illicit origin and are interpreted as a result of 
availability, i.e. as personal patrimonial measures where social 
dangerousness is the only element that justifies confiscation to a 
state where the right is represented by the illicit evidence of 
assets to be confiscated. 

The expression used to convince and satisfy the judge according 
to the confiscation without conviction of ex art. 15 is not a 
standard at criminal level that is compatible with the provisions 
of Regulation according to the terms of guarantee that are 
included in recital no. 18. Thus, the determined effort by the 
European legislator harmonises the guarantees and fosters 
mutual trust in the mutual recognition of seizure and 


confiscation orders. 


(Follows): The right to defense 
The right to defense provided for by recital no. 28 states: 


“(...) should then require and grant the owner of the property the effective 
possibility to demonstrate that the property in question derives from lawful 
activities (...)”. 

The opinion of the European Economic and Social Committee 


of 14 December 2022 does not consider the guarantees and 
methods of confiscation important because they need more 


guarantees: 


“(...) all possible abuses during the proceedings (...) rules relating to the 
rights and procedural guarantees of the accused (...) judges and courts have 
adequate training (...)”. 

Also the Council in recital no. 28, par. a) stated that: 
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“(...) ensure respect for the appropriate procedural rights of the interested 
party (...)”. 
This means that the right to defense is also guaranteed as a form 


of confiscation according to art. 23. 

In any case, the right of defense is expressly guaranteed in 
relation to this form of confiscation by art. 23 and by the 
ECtHR. Art. 6, letter 1 violates this procedure and does not 
guarantee the taking of evidence in the cross-examination as 
repeatable in the form of the investigative phase and without 
cross-examination. 

The procedure at the inquisitorial level, starting from the lack of 
separation between the preliminary phase and the investigation, 
is dedicated to the judgment and evaluation that concerns the 
issues of the evidence. 

The procedural limitations are unacceptable and the lack of 
suitable procedural adjustments for the defense that concerns the 
granting of terms that appear and that respect the constitutional 
norms of each democratic state eliminate the violation of the law 
among the defects that are denounceable, so the forms of the 
exercise of the defense have a modular character and relative to 
the characteristics of each procedure in itself”. 

Art. 23 of the proposal highlighted the remedies and the 
obligation of states that guarantees confiscation in proceedings 
on the right of defence as an effective remedy to an impartial 


73ECtHR, Veits v. Estonia of 15 January 2015, par. 71. Silickiené v. Lithuania of 
10 April 2012, par. 65. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


610 


tribunal that safeguards their rights according to art. 8 of 
Directive no. 42/2014. In this argument the CJEU stated that: 


“(...) Member States, in paragraph 1, to provide that persons affected by the 
measures provided for in that Directive enjoy the right to an effective remedy 
and to an impartial tribunal in order to safeguard their rights. This provision 
therefore reaffirms, in the area covered by the same Directive, the 
fundamental rights provided for in Article 47 of the Charter, which provides, 
in particular, that everyone whose rights and freedoms guaranteed by the law 
of the Union are violated, has the right to an effective remedy before a 
tribunal, in compliance with the conditions laid down in that same Article, 
and in particular to a fair hearing (...)””4. 


The recital n. 33 of the proposal, in addition to respecting the 
presumption of innocence, states that respect for the right to an 
impartial judge and the right to an effective remedy under art. 47 
CFREU (Peers and others, 2021)’, underlining the invasive 
nature of seizure and confiscation orders where the Directive has 
provided for guarantees and remedies to protect fundamental 
rights. 


Thus, the rights are part of art. 8, par. 1, lett. f) and 19, par. 1, 
lett. h) of Regulation no. 1805/201. Particularly, it states that: 
“(...) violation of a fundamental right of the Charter (...) is the right to an 
effective remedy, the right to an impartial judge and the rights of defence 
(...)”. 

According to art. 22 of the relative obligation to issue orders for 


the freezing, confiscation and sale of assets, the orders are 
motivated, functional for the guarantee of the right of defence 
according to art. 23. The right to defence respects the freezing of 

TA4CJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 34. CJEU, joined cases C-845/19 and C-863/19 Okrazhna prokuratura-Varna of 
21 October 2021, op. cit., par. 75. 


T5CJEU, C-393/19, Okrazhna prokuratura-Haskovo e Apelativna prokuratura- 
Plovdiv of 14 January 2021, op. cit., par. 56. 
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art. 23, par. 2, which requires member states: 


“(...) to challenge such order in court in accordance with the procedures of 
national law (...)”. 
The efficiency of the requirements avoid the subtraction of 


assets of confiscation and the protection of the right of defence 
where the freezing order assumes not only a judicial body but 
also inaudita altera parte according to art. 8 of the Directive 
which imposes the duty to inform the execution of the order 
after its execution. 

Art. 22 of the proposal refers to the interested party of the order, 
where it guarantees the right of defence against seizure orders 
and which reiterates for the ECtHR, art. 6 of the ECHR (Boucht, 
2014), also stating that: 


“(...) violation of Article 6(1) ECHR not to provide a remedy to challenge 
the excessive duration of the criminal attachment, including an awarding 
compensation in separate civil proceedings (...)” (Villiger, 2023)”. 


The CJEU has also established the right to defence against a 


freezing order which requires, guarantees to each interested 


party: 


“(...) to examine by the competent court whether the conditions laid down 
for the freezing of such property remain satisfied. Consequently, a national 
legislation which does not provide for such a possibility is contrary to Article 
8, paragraph 1, of Directive 2014/42 (...)”77. 

Furthermore, art. 23, par. 4 guarantees the right to defence in 


relation to confiscation orders stating that: 


“(...) assets which are the subject of a confiscation order have the effective 
possibility to challenge that order and the relevant circumstances of the case 


76ECtHR, Calin v. Romania of 6 April 2022. 
TICJEU, C-505/20, RR and JG (Gel des biens de tiers) of 12 May 2022, op. cit., 
par. 37. 
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in a judicial proceeding in accordance with the procedures of national law 
Go.) 
This is a form of confiscation which concerns the right to 


defence in the relevant appeal to challenge the order as provided 
for by the provisions which are included in art. 16, par. 4. The 
right to defend oneself in the context of an adversarial procedure 
in the intended proceeding for the adoption of the confiscation 
order puts the criminal proceedings in criminal matters in rem. 

It is recalled that Directive No. 2016/343 on the presumption of 
innocence requires that the right to remain silent and not to 
incriminate oneself is used against the accused. This is 
considered as evidence for the suspect, accused who has 
according to recital 24, found its basis in the CJEU. 

Indeed, in the Consob v. Italy”®, it: 


“(...) has recognized that the right to remain silent, precipitated by the 
guarantees of a fair trial under Articles 47-48CFREU (Peers and others, 
2021) and 6 ECHR (...) it is also recognized in proceedings intended to apply 
punitive administrative sanctions - as has been recognized since time 
immemorial by the ECtHR, but also that this right is opposed to the evidence 
obtained in the context of such proceedings being usable, in the context of 
criminal proceedings brought against that same person, in order to 
demonstrate the commission of a criminal offence (...)”. 


In the North American legal system, the recognition through the 
fifth amendment and the prohibition of self-incrimination and 
civil proceedings has destined the application of the civil 
forfeiture in the British legal system. The elements as the object 
of dispute for the defense are the: 


78CJEU, C-481/19, Consob of 2 February 2021, ECLI:EU:C:2021:84, not yet 
published, par. 84. 
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“(...) confiscation orders pursuant to article 13, such circumstances include 
the facts and circumstances on which the conclusion is based that the third 
party knew or ought to have known that the transfer or acquisition of the 
property was for the purpose of avoiding confiscation (...)”. 


Articles 14 and 16: 


“(...) include the specific facts and the available evidence on the basis of 
which the assets in question are considered to be derived from criminal 
conduct (...)”. 

This is a confirmation where the prosecution demonstrates that 


the illicit nature of assets for the specific facts and the evidence 
are contested for the defence. 

Thus, the proposal of the Directive does not provide for forms 
where the burden of proof for the extended confiscation of 
proceeds of crime after conviction and the confiscation of 


proceeds without conviction contests that: 


“(...) available evidence on the basis of which the assets in question are 
considered to be derived from criminal conduct (...) confiscation orders 
pursuant to Article 15, these circumstances include the acts and evidence on 
the basis of which the national judicial authority has concluded that all the 
elements of the offence have been committed (...)”. 


According to art. 15 the proceedings do not proceed with the 
purpose of conviction for the charges that establish the elements 
of fact such as the typicality and the prerequisites in different 
forms of confiscation, where the defense contests the crime. 
According to the ECtHR and in tG.I.E.M.” and Sud Fondi and 
Varvara®® cases, the determination of guilt for a final conviction 


was based on art. 23. It refers to the right of third parties to 


79ECtHR, G.LE.M. v. Italy of 28 June 2018, par. 301. Yasar v. Romania of 26 
November 2019, parr. 50-51. 

80ECtHR, Sud Fondi Srl and others v. Italy of parr. 125-129. Varvara v. Italy of 
29 October 2013. 
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assert their rights by establishing the lawyer which implies the 
right to free legal aid, that is, translated into a declaration of 


intent. It is stated that: 


“(...) assets are subject to the measures provided for in this Directive have the 
right to a lawyer throughout the freezing and confiscation proceedings. The 
persons concerned shall be informed of this right (...)”. 


The ECtHR has stated with regard to the fair balance between 
the parties that: 


“(...) in civil as in criminal proceedings®! (...) guarantee each party is a 
reasonable opportunity to present their evidence under conditions of equality, 
as well as the obligation for the judge to proceed to an effective examination 
of the parties’ submissions, arguments and offers of evidence, except to 
verify their relevance for the purposes of the decision (...)®? the confiscation 
order pronounced does not take into account decisive evidence provided by 
the defence, resulting in a denial of justice®’, a violation of the right to defend 
oneself* (...) the courts had arbitrarily refused to admit important evidence 
collected and submitted by the defence (...)® confiscation also in in rem 
proceedings, requires that they are rebuttable and that the rights of the 
defence are guaranteed, starting from the adversarial proceedings® (...) the 
defence has succeeded in refuting the presumptions and in demonstrating that 
the facts underlying the same presumptions are not true or do not have 
probative value in the case in question, the prosecution must in turn succeed 
in reject the defence's arguments or in any case provide further evidence that 
may support the measure to be taken (...)”. 


It is understood that the risk of violation of the principles of fair 
trial for in rem proceedings allows to the facts object in full 


acquittal the relative conviction with the risk that in case of 


81ECtHR, Dombo Beheer B.V. v. The Netherlands of 27 October 1993, parr. 32- 
33. 

82ECtHR, Van de Hurk v. Thye Netherlands, of 19 April 1994, par. 59. Kraska v. 
Switzerland of 19 April 1993, par. 30. Dombo Beheer B.V., v. The Netherlands, op. 
cit., par. 35. 

83ECtHR, Lenskaya v. Russia of 29 January 2009, par. 39. Vedernikova v. Russia 
of 12 July 2007, par. 25. 

84ECtHR, Mirilashvili v. Russia of 11 December 2008, parr. 222-227. 

85ECtHR, Khodorkovskiy and Lebedev v. Russia of 25 October 2013, par. 697. 

86ECtHR, Gogitide v. Georgia of 12 May 2015. 
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archiving, acquittal, shadows of doubt and suspicion may be in 
contrast with the jurisprudence of the ECtHR. 

In the old Geerings case for example the extended confiscation 
based on art. 36, par. 2 of the Dutch penal code has considered 
as illicit the assets that come from a crime where the subject had 
been acquitted®’’. It has required the non-observance of 
presumption of innocence for the jurisdictional verification on 
the original criminal where the results are contrasting for the 
outcome of the trial. 


Therefore, the ECtHR has stated that: 


“(...) the defendant has been acquitted would be equivalent to the recognition 
of the defendant’s guilt without his guilt having been “established in 
accordance with the law” (...)8° suspicions from facts which are the subject of 
an acquittal constitute a violation of the presumption of innocence under 
Article 6, paragraph 2, ECHR (...)” (Villiger, 2023)®. 

Thus, it is admitted the appeal which has been brought by 


individuals in criminal proceedings and for the crime of criminal 
association as recipients of a confiscation order for personal 
assets where the ECtHR has noted the problems for the 
confiscation of personal assets. According to the Cavallotti v. 


Italy case of July 2023m the ECtHR stated that: 


“(...) preventive confiscation should be recognized as having a substantially 
punitive nature according to the conventional parameter under Article 6, 


87ECtHR, Geerings v. the Netherlands of 1st March 2007, par. 48. 


88ECtHR, Geerings v. the Netherlands of Ist March 2007, par. 48ss: “(...) 
amounts to a determination of the applicant’s guilt without the applicant having been 
“found guilty according to law” (...)”. Baars v. the Netherlands of 28 October 2003, 
par. 31. 

89ECtHR, Asan Rushiti v. Austria of 21 March 2000, par. 31. Geerings v. the 
Netherlands of 1st March 2007, par. 49. 
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paragraph 2, ECHR (...)” (Villiger, 2023), “the application of the measure 
despite the acquittal in criminal proceedings from the charge of participation 
in the mafia association, in addition to being in conflict with the principle of 
the presumption of innocence, would violate the aforementioned art. 7 (...)”. 


These are subtle arguments that are part of Regulation No. 
1805/2018 via a preliminary reference to the CJEU which 


affirmed: 


“(...) an offence which may give rise to the confiscation of property even in 
the absence of a conviction”, pursuant to Article 2, point 3, of Regulation 
2018/1805, also includes criminal proceedings which ended with a judgment 
of acquittal (...)”°. 

The instruments together with the right to defense of the 


principle of evaluation, proportionality, reasonableness are 
measures that affect the right to property that does not depend 
on the judicial protection mechanism, that ensures the possibility 
in an effective manner for the prerequisites of measure. 

The Additional Protocol No. 1 ECHR as a_ procedural 
requirement of the measure affects the property that is 
independent of the criminal elements where the adversarial 
proceedings are consistent with the principle of equality of arms 
and where the interested party is in an effective manner 


according to the same measure. 


SOCIJEU, C-8/24Case C-8/24, D. d.o.o.: Request for a preliminary ruling from the 
Visoki kazneni sud Republike Hrvatske (Croatia) lodged on 9 January 2024- Criminal 
proceedings involving D. d.o.o and Zupanijsko drzavno odvjetnistvo u Zagrebu, OJ C, 
C/2024/2589, 22.4.2024, par. 2: “(...) the concept of ‘proceedings for an offence 
which may give rise to confiscation of property even in the absence of a conviction’, 
within the meaning of Article 2, point 3, of Regulation 2018/1805, also includes 
criminal proceedings which have ended with a judgment of acquittal accompanied by 
an order for confiscation of property such as unlawful proceeds arising from an 
offence other than that for which the acquittal was pronounced, and in which the 
accused did not take part, but rather persons against whom no indictment has been 
brought (...)”. 
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The principle of legality as a measure limiting the right to 
property, Leki¢ v. Slovenia case of 11 December 2018, is found 
at the basis of the defendant who challenges the public 
prosecutor on investigations carried out by the judicial police 
which ascertains to the judge an application for confiscation. 
The procedure for the defendant evaluates the adversarial 
process and it is observed that organized crime resides in 
Member States that make the notification of freezing decisions 
where individual notification may have a disproportionate 
burden, respected to the general and special guarantees for the 


defense. 


What is the relationship between the principle of proportion 
and proceeds of crime? 

Art. 23, par. 5 of the Directive regarding confiscation has found 
some limits in respecting the principle of proportion since it has 


established that: 


“(...) Member States shall provide that confiscation shall not be ordered if it 
is disproportionate to the crime committed or the accusation against the 
person concerned by such measure (...) provide that, in exceptional 
circumstances, confiscation shall not be ordered if, in accordance with 
national law, would represent an excessive deprivation for the person 
concerned (...)”. 


Respecting the principle of proportion as provided for by the 
recital n. 17 and 18 is not a binding provision but follows the 
proposal that goes forward to respecting the principle of 


proportion as provided for by the recital n. 17 and 18 which do 
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not follow the obligation to respect the principle of application 
of confiscation in a precise and binding way thus allowing and 
avoiding that it is included in the scope of the right of defence. 
The relative principle presides over the intervention of the 
authority that has tried to limit the rights as interests for citizens 
in terms that imposes the relative respect for confiscation as we 
have seen from the same Directive towards the legislator where 
the use of measures that respect the right to property, according 
to art. 1, of the Protocol n. I of the ECHR, limits the freedom of 
economic initiative. It effects and assumes the forms of 
confiscation extended for the conviction and thus presume 
criminal activities of a professional nature. 

The European legislator places the relative restrictions within 
the application of the forms of confiscation that are extended 
and are without conviction. He recalls that the measure is not 
disproportionate and/or as connected with the relative crime and 
that claims for each type of confiscation to measure the crime 
committed to the accusation against the persons interested in this 
type of measure. 

This is a provision where the punitive character for confiscation 
allows the seriousness of the crime and the accusation as a crime 
that is provided for from the German point of view in art. 74f 
StGB Grundsatz der Verhaltnismafigkeit. It imposed the 


principle of proportionality with respect to the optional 
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confiscation of the products, instruments, which are the object of 
the crime and accusation. It speaks of the notion of Vorwuf, of 
the accusation which recalls the notion of guilt and the 
graduation which allows the optional measure. 

The proportion cannot be applied to the confiscation of proceeds 
that assumes a punitive character in the amount of the profits of 
the crime where the proceeds have an illicit origin and are 
confiscated, since the crime has a legitimate title for the 
purchase of the goods and independently of its measure. 

The analogical interpretations of the notion of proceeds have to 
do with arbitrary interpretations that end with the punitive 
character as a form of confiscation of the proceeds, where it 
assumes a punitive character that the profits of the crime depend 
on. Thus the proceeds of illicit origin are confiscated and the 
crime is not legitimate for the purchase of the goods that are 
independently of its measure. 

The meaning of the proceeds does not allow other types of 
analogical interpretations where the notion of proceeds, arbitrary 
interpretations assume a punitive character for the form of 
confiscation and a requirement that respects the principle of 
proportion according to the gravity of the fact. It is also a 
principle of legality that applies the confiscation not provided 
for by any legal system. Equivalent confiscation of profit limits 


the form that is equivalent and the profit of the crime and the 
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offender has no right and does not inflict limitations on the right 
to property, where confiscation assumes directly the profit with 
an economic, restorative character. 

The punitive character applies the principle of proportionality in 
the rigid and precise sense thus highlighting as exceptional 
circumstances the confiscation ordered and compliant with 
domestic law that represents an excessive deprivation for the 
subject who is the interested party. 

The situation of confiscation ends with an intolerable way for 
the subject to subtract the proceeds of illicit origin where he has 
used the proceeds of the crime within the exercise of an 
economic activity for the subtraction of goods that is equivalent 
to the risks of an economic nature. 

The ECtHR has considered in a disproportionate way and 
according to the right to property that a person concerned must 
bear an excessive and exaggerated burden”!. 

Compliance with the forms of extended confiscation applies the 
sine die sentence that does not end up assuming the impact of a 
limiting nature for the freedom of economic initiative. 
Compliance with the principle of proportion presides over the 
criminal choice for the legislator where he has introduced forms 
of confiscation and the choice of the relative confiscation model 


that he should adopt. 


91ECtHR, Mamidakis v. Greece of 11 April 2007. 
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It is a principle where the canon of interpretation of the relative 
discipline for the forms of confiscation delimits, with a temporal 
manner, the presumption of illicit origin for the assets requiring 
temporal reasonableness that allows the principle of proportion 
delimiting the confiscation and making the burden of proof of 
the prosecution as a burden of proof of the defense delimiting 
with an indirect manner the measure of confiscation thus 
guaranteeing the restorative character of an economic type 
rather than a punitive one where the assets of illicit origin 
guarantee the restorative nature. 

The recital no. 28, par. a) considers the principle of 
proportionality as a limit that applies the confiscation of 
unjustified assets according to the former art. 16 considering 


that: 


“(...) confiscation of unjustified assets is not intended to be used when, in the 
individual case, the application of the rules set out in the Directive would be 
manifestly unreasonable or disproportionate (...)”. 


Instead, recital no. 18, which respects the principle of 
proportionality and in relation to the confiscation of the 
proceeds of crime, provided for the onerousness clause where as 


it was stated: 


“(...) it represents a disproportionate burden for the interested party or causes 
his economic ruin (...) of manifest injustice (...)”. 


According to the Opinion of the European Union Agency for 


Fundamental Rights on the Confiscation of proceeds of crime 
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(FRA Opinion)*? the judge decides not to continue the 
confiscation of a serious risk of injustice. 
This is a clause that applies in a restrictive and exceptional 
manner the domestic law as a deprivation of the interested party 
where the circumstances for a single case are determined. Thus, 
the recourse will be limited and the possibilities do not order the 
confiscation as determinable for the critical situation that exists. 
The confiscation of profits are confiscated for the illicit and do 
not limit the property of the confiscation due to the illicit 
character without limiting the right to property that entails 
excessive consequences, taking into account the confiscation for 
economic freedom as an initiative of the interested party. 
According to par. 73, par. c) of the German Regulation the 
necessary application of the Hartevorschrift (Onerous Rule) 
takes into account the UbermaBverbot, i.e. the prohibition of 
excesses according to the principle of proportionality in a 
precise manner where the hypotheses for illegal profits are a 
subtraction that has to do with the danger of the existence of a 
company (Dreher, Tréndle, 1995; Fischer, Schwarz, Dreher, 
Trondle, 2011; Lackner, 2014; Eser, 2019a; Lackner, Kuhl, 
2023)°3. This is a provision where it introduces the moderate 
92THE EUROPEAN UNION AGENCY FOR FUNDAMENTAL RIGHTS 
(FRA), Opinion-03/2012, Confiscation of proceeds of crime, Vienna, 4 December 
2012: —_https://fra.europa.ew/sites/default/files/fra-opinion-3-2012_confiscation-of- 
proceeds-of-crime.pdf 


93See in particular: BGH, 17 June 2010-4 StR 126/10; BGH, 10 June 2009, 2 StR 
76/09, NJW 2009, 2755; BGH, 28 June 2000-2 StR 213/00 (LG Aachen), in NStZ 
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gross, 1.e. the application of the Bruttoprinzip which respects the 
principle of proportionality. 
It disproportionately protecting the discipline that is guaranteed 
under the provision of section 459g (5) StPO, as amended by the 
law of 25 June 2021 where: 


“(...) must be omitted by order of the court if it is disproportionate. 
Enforcement resumes by order of the court if circumstances arise or that 
conflict with the order referred to in the first paragraph (...)”. 


Confiscation of instruments and the principle of proportion 
The basis of the interdictory, preventive purpose of confiscation 
that concerns the assets functional for the commission of the 
crime poses the problem of proportionality of a retroactive 
profile. Thus, the confiscation of instruments has a punitive 
character limiting the right to property. It takes away the assets 
that are legitimately owned any form of confiscation. 

The preventive purpose follows and takes into consideration the 
principle of proportionality in a rigorous manner, imposing 
limits for the application of confiscation that also results as we 
can note from the American Supreme Court after the 
amendment of the eighth amendment for the excessive fine 
clause and the prohibition of cruel and unusual punishments. 
They thus develop a criminal forfeiture that has a punitive 
character in relation to the civil forfeiture applied to the assets 
that are connected to the crime, thus assuming a punitive 


2000, 590. BGH, 5 April 2000-2 StR 500/99 (LG Kassel), in NStZ 2000, 480. 
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character that applies to the proceeds of the crime. It has an 
afflictive character. It respects the value of the instruments that 
does not have a preventive character. Additionally, the principle 
of proportionality respects the application of a form of 
confiscation. 

The recital no. 23 for the Council puts in order the relative 
awareness of an afflictive character that concerns the 


confiscation and the instruments in: 


“(...) proportionate measure, considering, in particular, the value of the 
instrumental goods involved, seeming to consider as a parameter of 
evaluation of the proportionate character of the measure a sort of 
responsibility of the convicted person for the impossibility of applying the 
confiscation of the instruments of the crime (...)”. 

The recital no. 17 of the Directive clarified that the confiscation 


of instrumentalities is applied: 


“(...) in light of the particular circumstances of the case at hand, this measure 
is proportionate, considering, in particular, the value of the instrumentalities 
concerned (...) presupposes that the Directive recognises the punitive 
approach that the confiscation of instrumentalities can take, to the point of 
appropriately imposing compliance with the principle of proportionality in 
accordance with art. 49 CFREU (...)” (Peers and others, 2021). 

According to par. 74f of the Grundsatz der Verhaltnismafigkeit 


of the German legal system establishes the application of the 
principle of proportionality with respect to an optional 
confiscation for equivalent instruments that requires the 
patrimonial sanction to be measured against the overall penalty 
of the crime and the accusation interpreted as guilt, 
reproachability that renounces its application where there is a 


risk of violating the principle of proportionality. 
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Thus the work that balances the principal penalty and the 
confiscation of the overall penalty is measured as a fact and guilt 
that results in its own sentence (Eser, Schuster, 2019; Herzog, 
2023a; Herzog, 2023b)™. 

This provision is considered a positive expression not only of 
the principle of proportion (Eser, 2019b)*, but also of the 
principle of guilt, as a criterion for measuring the penalty 
(Schultehinrichs, 2001; Horn, 2023). Paragraph 19, par. a) 
StGB” of the Austrian legal system provides that Konfiskation 


is not applied in a disproportionate manner that respects the 


94Herzog states that: “(...) the proportion the judge may decide to reduce the 
principal penalty if it is not possible to intervene on the confiscation, or to reduce the 
quantity of assets to be confiscated or to apply the measure only to a part of the asset; 
in the borderline cases in which such intervention is not possible, also due to the 
difficulty of balancing different quantities such as the custodial sentence and the 
patrimonial sentence, confiscation will not be applied. However, the judge must 
demonstrate in his judgment that he has made the necessary efforts, even if in vain, to 
apply the confiscation (...) the judge must take into account the consequences of the 
application of confiscation on the future life of the offender (commensuration 
criterion established by § 46, par. 1, subparagraph 2, StGB); there may be cases in 
which confiscation could have a greater desocialising effect than a custodial sentence 
(...) the principle of proportionality (Article 74f paragraph 1 sentence 1 StGB), non- 
mandatory confiscation may not be ordered if it is disproportionate to the offence 
committed and the accusation against the person affected by the confiscation (BGH, 
resolution of January 11, 2022 - 3 StR 415/21, juris paragraph 6). In particular, the 
economic and other consequences of the confiscation must be taken into account, on 
the one hand, the injustice of the act and the accusation of guilt towards the persons 
involved (...) without the judge being limited to these circumstances when assessing 
proportionality (BGH, judgment of November 10, 2021 - 2 StR 185/20, NZWiSt 
2022, 482, 488). If the confiscation concerns objects of several crimes with different 
degrees of culpability, the principle of proportionality may provide grounds for 
considering a partial confiscation (...)”. 

95UbermaBverbot-BVerfGE 16, 194, 202. 

96“(...) Gegenstande, die der Tater zur Begehung einer vorsatzlichen Straftat 
verwendet hat, die von ihm dazu bestimmt worden waren, bei der Begehung dieser 
Straftat verwendet zu werden, oder die durch diese Handlung hervorgebracht worden 
sind, sind zu konfiszieren, wenn sie zur Zeit der Entscheidung im Eigentum des Taters 
stehen (...)”. 
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seriousness of the act and the guilt of the offender. 

It is an emblematic type of punitive nature the instruments of 
confiscation assumed and the necessity that guarantees the 
principle of proportionality. The ECtHR in the matter of 
unlawful development it has recognized the punitive nature as 
we have seen in the Sud Fondi, Varvara and G.I.E.M. cases thus 
condemning the measure and recalling the respect of the 
proportion. 

Particularly, in the G.I.E.M. case, it has taken into consideration 


the bases of the Sud Fondi and Varvara case stating that: 


“(...) the peaceful enjoyment of the right of ownership (§ 288) ex art. 1 
Additional Prot., which must be provided for by law and proportionate to the 
aim pursued, in the sense that there must be a “public interest” justifying the 
punitive intervention, with respect to the pursuit of which the measure must 
be proportionate (...) requires, for any interference, a reasonable relationship 
of proportionality between the means employed and the aim pursued (...) if 
the person concerned must bear an excessive and exaggerated burden (...) the 
possibility of adopting less restrictive measures, such as the demolition of 
works not compliant with the relevant provisions or the cancellation of the 
development project; the unlimited nature of the sanction deriving from the 
fact that it can indifferently include built-up and unbuilt areas and also areas 
belonging to third parties; [3] the degree of fault or recklessness of the 
applicants or, at the very least, the relationship between their conduct and the 
offence in question (...) (para. 301) (...) not expressly requested, and in 
particular an adversarial procedure respecting the principle of equality of 
arms (para. 302) (...)”. 


It has been noted that the substantial and procedural limits are 
not part of the cause of the mandatory nature of confiscation and 
thus does not allow the judicial authority the relative opportunity 
for the infliction of the measure to make it less invasive due to 


the non-participation of entities receiving the ablative and penal 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


627 


provision and the absence of adversarial proceedings. Therefore, 
the punitive character does exist. 

The incompatibility with the profile of the principle of 
proportion in the sanction of confiscation used as a punitive 
instrument deals with a specific instrument where the 
application was mandatory and not commensurable to the guilt 
and the seriousness of the conduct as we have seen in the case of 
the ECtHR. 

So we are talking about a punitive mechanism where the 
mandatory characteristics with automatic way did not allow the 
judge to exclude the application in favor of sanctions where they 
have to do with the logic of a restorative, re-educational type 
together with the principle of subsidiarity as an extrema ratio 
that measures should be applied. Also with gradual way of a 
quantitative, disproportionate modulation that determines the 


concurrence between the pecuniary sanction and confiscation. 


The recital No. 28, par. c) Deferred execution 
The recital No. 28, par. c) according to the version of the 


Council stated that: 


“(...) the identification of assets to be frozen and confiscated (...) after a final 
criminal conviction or following proceedings in application of non- 


conviction-based confiscation (...)”. 
The recital does not state precisely whether confiscation in the 


trial concluded with the conviction and during the proceedings is 
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aimed at the application of confiscation. According to a correct 


interpretation, the same recital states that: 


“(...) does not prevent Member States from establishing reasonable time 
limits following the final conviction or the final decision taken in the 
framework of proceedings in application of non-conviction-based 
confiscation, upon the expiry of which it would no longer be possible to 
locate and identify (...)”. 

This is how it interprets what is foreseen by art. 9 of Directive 


no. 42/2014, arriving at the identification of proceeds, criminal 
instruments to be confiscated that cannot be removed but are 
equivalent, thus allowing the investigations to continue and the 
finding to identify. 

In the current version of the Directive, the recital no. 30 and art. 
9 guarantee the execution of confiscation orders in the final 
conviction and the proceedings pursuant to art. 4, letter 2 where 
during the trial it was not possible to identify the proceeds of the 
crime that were not identified in a sufficient manner according 
to the confiscation order that was not followed. Thus, the 
confiscation order establishes the assets that must be 
confiscated. 

The subtraction of the proceeds of crimes through evasion 
maneuvers is guaranteed for the defendant who hopes to enjoy 
the proceeds after having served his sentence. Thus, the 
provision has the objective of guaranteeing the efficiency of the 
measures under investigation by determining the assets to be 


confiscated and respect the profits that are ascertained but not in 
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the case of extended confiscation which is applied to all assets 
and has a disproportionate value, available to the offender where 
he is unable to justify the origin of a lawful nature. 

We need further investigations for proceedings ancillary to a 
criminal trial as happens in the case of the English confiscatio 
and the German Erweiterter Einziehung as well as for 
confiscation pursuant to art. 240-bis of the Italian penal code. 
The recital no. 28 reaches the pronouncement of confiscation 
where it has not been taken into consideration after the 
conviction and does not prevent the activation of the in rem 
procedure to remove the proceeds, the illicit instruments as 
happens in the Spanish legal system with the comiso sin 
condena or with the forms of civil recovery or forfeiture that are 
outside the scope of ex art. 72 swStGB in the Swiss system for 


assets available that come from a criminal organization. 


(Follows): Confiscation without prescription 
The recital n. 28, par. c) stated that: 


“(...) does not prevent Member States from establishing reasonable time 
limits following the final conviction or the final decision taken in the 
proceedings for non-conviction-based confiscation, after which the tracing 
and identification would no longer be possible (...)”. 


The imposition responds to the reasonable time limit and 
requires avoiding the investigation for other assets to be 
confiscated as a sine die on the freedom of economic initiative 


for the recipients of the confiscation. 
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According to this position, the ECtHR condemned the United 
Kingdom for violation of the reasonable duration of the 
proceedings which is part of the fair trial of art. 6, par. 1 
ECHR?®’. It refers to a proceeding which applies the form of 
extended confiscation after conviction, specifying that it had to 
take the pronouncement of the sentence of conviction’®. 

The recital no. 28, par. c) refers to the establishment of 


reasonable terms that is: 


“(...) adopted within the framework of the proceedings in application of the 
non-conviction-based confiscation, at the expiration of which it would no 
longer be possible to find and identify the assets (...)”. 


Respecting the proceedings in rem, preventive confiscation 
reasonably establishes the identification of the assets at the time 
when the commission of the crime was possible without any 
other time limit. The proceedings in rem have shown that the 
illicit origin of the assets was the one to be confiscated. At the 
time the assets are acquired, preventive confiscation is applied. 
Preventive confiscation to be applied at times far from the illicit 
activity. Thus, the illicit profit is confiscated with other proceeds 
of an investment where sine die it has to do with the economic 
initiative. An illicit enrichment sine die is followed which 
represents the political-criminal ratio of the separation of the 


measures of patrimonial prevention of a personal nature. 


97ECtHR, Piper v. the United Kingdom of 21 July 2015, par. 51. 
98ECtHR, Bullen and Soneji v. the United Kingdom of 8 January 2009, par. 48. 
Piper v. the United Kingdom of 21 July 2015, par. 52. 
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The objective of removing the illicit enrichment from the statute 
of limitations, as an objective where the proceedings in rem 
follow, does not ask for the conviction of the ascertainment of 
lawful use of lawful proceeds. The system of prevention in rem 
proceedings which allow the proceeds of illicit origin also arises 
the undoubted Nebeneffekt of an afflictive nature. 

The ECtHR in the Dimitrovi v. Bulgaria case referred to the 
extended confiscation without conviction. Confiscation applies 
with reference to facts dating back, highlighting the statute of 
limitations as a consequence that: 


“(...) Investigated under it could be required to provide evidence of the 
income they had received and of their expenditure many years earlier without 
any reasonable limitation in time (...) prosecution authorities were free to 
“open, suspend, close and open again proceedings at will at any time (...)””’. 


The same Court in the Todorov v. Bulgaria case stated that: 


“(...) the wide time span over which the relevant legislation is applied and 
(...) taking into account the difficulties that the applicants may have 
encountered in meeting their burden of proof due to the long periods of time 
covered by the confiscation proceedings and the other factors described 
above (...) deals with a hypothesis of retroactive application of the 2005 
Confiscation Act, legislation which also applies to assets acquired up to 25 
years before the opening of the confiscation proceedings, imposing a heavy 
burden on the defence to provide proof of the legal income or the legal origin 
of their assets (...)!, 


Continuing with the Xhoxhaj v. Albania!®! case it was stated 


that: 


“(...) the burden of defense with respect to a form of confiscation that 
essentially does not know the statute of limitations, as occurs with preventive 
confiscation or other forms of actio in rem (...) transactions that took place in 


99ECtHR, Dimitrovi v. Bulgaria of 3 June 2015, par. 46. 
100ECtHR, Todorov and others v. Bulgaria of 13 October 2021, par. 201. 
101ECtHR, Xhoxhaj v. Albania, 31 May 2021, par. 345. 
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a very distant past, leading to an unreasonable shift in the burden of proof (...) 
the temporal scope of the assessment process had put the applicant in an 
impossible position for objective reasons (...)”. 

In this last case the ECtHR gave importance to the terms of 


prescription thus highlighting that the in rem procedure has 
subtracted proceeds that are acquired throughout life. In fact, the 
Court has tried to highlight the processes of asset review that are 
used through personal, family assets that are accumulated in 
working life and strict time limits are placed. This undermines 
the ability of an authority to assess the relative legitimacy of the 
assets that have been acquired by the person who was under 
control during his professional career. 

Thus, the confiscation that provides, accompanies in practice the 
recognition that applies the principle also ne bis in idem in the 
matter where it has affirmed the relative application of the 
principle, highlighting the efficiency of a system of persecution 
for illicit enrichment as a risk of overcriminalisation, thus 
establishing a relative endless circuit. The relationship is 
highlighted according to the forms of actio in rem (Hendry, 
King, 2017)!°? where people submit to the in rem procedure the 
criminal process. In order to avoid many convictions together 
with criminal sanctions, the legislator prevents with an afflictive 


manner and results in a discriminatory manner the obligation to 


102Hendry, King affirmed that: “(...) such proceedings the parties are the same 
(i.e. the State against the individual), the allegations will often concern the same 
conduct, and the evidence can even be the same as that relied upon the unsuccessful 
criminal prosecution (...)”. 
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activate a preventive procedure against subjects who are 


subjected to criminal proceedings. 


Manage and track assets 

Tracking, identifying, managing the disposition of assets under 
art. 4 of the Directive has ensured a facilitated cross-border 
cooperation (Phil, 2022). The provision thus provided that the 
investigations to find assets: 


“(...) carried out immediately by the competent authorities when (...) an 
investigation is initiated in relation to an offence from which a substantial 
economic advantage is likely to arise (...)”. 


Instead, recital no. 14 stated that: 


“(...) facilitating cross-border cooperation, the activity of finding and 
identifying at an early stage of a criminal investigation is essential to ensure 
the prompt identification of instrumentalities, proceeds or assets that may 
subsequently be confiscated, including assets linked to criminal activities in 
other jurisdictions. In order to ensure that sufficient priority is given to 
financial investigations in all Member States in the fight against transnational 
crime, it is necessary that the competent authorities start the work of tracing 
assets from the moment there is a suspicion of criminal activities which may 
generate significant economic benefits (...)”. 


Thus, it is expected that requests for transnational cooperation 
(Phil, 2022) is an effective strategy to combat illicit enrichment 
for financial and patrimonial investigations whenever 
investigations are opened on crimes that have a profit-making 
character. 

These are investigations that start a criminal process to apply 
criminal confiscations including these that start a criminal 


process perspective and also apply those of extended 
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confiscation in the perspective of an autonomous in rem 
proceeding that applies confiscation without conviction and on 
the model of art. 16. 

The Council stated that: 


“(...) 1S not considered appropriate in light of the type of crime and the 
circumstances relating to the individual case (...)”. 


It was also the European Commission itself that for the 
patrimonial investigations assumed the crimes of profit type and 
asked for the relative probable evaluation that considered the 
advantage, avoiding to lose in time resources of investigative 
type based on a sort of economic analysis and subtraction of the 
direct profit of the crime where thus specifying for the Council 
to call in a rigorous manner the respect of the principle of 
proportionality as a guide of the form of an intervention of the 
authority that affects the rights of citizens and also limiting the 
investigations in time according to the type of crime and 
according to the circumstances especially in the context of 
organized crime, professionalism of the crime also avoiding the 
waste of energy of the police of an occasional, productive and 
modest enrichment type according to the limits of the evaluation 
of the investigation phase. 

Art. 5 reiterated for the Member States to create an office for the 
Asset Recovery Office (AROs) and establish the specific tasks 


for the tracing, identification of assets: 


“(...) necessary to assist other competent national authorities responsible for 
investigations for the tracing of assets pursuant to Article 4 (...) the exchange 
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of information with other similar offices located in other Member States. The 
role of the AROs is, therefore, to facilitate cross-border cooperation in 
relation to investigations for the tracing of assets (...)” (Billet, Turmo, 2020). 


The European Commission has provided for the AROs the 
relative task of identifying the assets, persons and entities 
subject to restrictive measures for the Union where the offices 
have the power to take immediate action to freeze the assets. 
The Council according to the relative unforeseen competences 
and within the scope of the application of the Directive included 


the former art. 2, lett. p) providing that: 


“(...) Directive [x] of the European Parliament and of the Council concerns 
the definition of criminal offences and sanctions for infringements of Union 
restrictive measures (...)?!%. 


The European Parliament through art. 4(2bis) has included 
restitutions, compensation for crime victims and the purposes of 


activating asset investigations as well as the work of the EPPO 


103Recover Database, WP3, GUIDELINES on the practical implementation of 
the REG: “(...) proposal in order to improve the role of ARO to introduce in the new 
Directive have been presented by Romania: “The three major elements that would 
significantly contribute to the strengthening of criminal policy, and which have been 
significantly modified by successive compromises, concern the following articles of 
the proposal for a Directive on asset recovery and confiscation: Art. 11 para. 4: 
Freezing-immediate measures: Arguments in favour of conferring jurisdiction on the 
ARO for immediate measures: ARO has access to the national registers containing the 
assets and the freezing of these assets for a short period could be carried out 
immediately, precisely as a result of a single procedure carried out by a single 
institution. In terms of international cooperation, it would eliminate administrative 
obstacles caused by the lack of communication between the competent authorities of 
different Member States. The ARO structures have, over time, developed secure and 
constant channels of communication, which are a real advantage in terms of providing 
the fastest possible support. Furthermore, in terms of international cooperation, if the 
financial information is provided by the ARO structures on the basis of Art. 6 and art. 
9, taking immediate action on the assets just identified during the cooperation is the 
option that ensures the greatest coherence of the entire architecture underlying the 
financial investigation. Although the negotiations were close, in the end the Member 
States will not be obliged to recognise this competence of the ARO (...) they will only 
have this option (...)”. 
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among the subjects according to artt. 5, lar. 2, lett. a) and 9, par. 
1) necessary for the activation and work of the AROs through 
the exercise of the related tasks entrusted. 

Article 6 has taken into consideration the AROs with direct and 
access way to carry out the tasks entrusted if it is about 
information of a fiscal, movable and immovable, registry, 
commercial, social security nature where letter g) has provided 
for residual hypotheses for the office of the type of necessary 
information thus guaranteeing requests for information from 
other member states where it presupposes and realizes the 
cooperation (Phil, 2022) of competent authorities at domestic 
level a cooperation that does not regulate the decision of the 
Council relating to the AROs. 

Art. 7 took into account the access to information that 
guaranteed the protection of personal data and the respect of 
security, confidentiality of the members as well as the access to 
information that respects the principle of necessity. Art. 8 put a 
monitoring framework for the access to information by the 
competent domestic authorities that recalls art. 25 of Directive n. 


2016/680!%, which sets as its purpose the prevention of 


104Directive (EU) 2016/680 of the European Parliament and of the Council of 
27 April 2016 on the protection of natural persons with regard to the processing of 
personal data by competent authorities for the purposes of the prevention, 
investigation, detection or prosecution of criminal offences or the execution of 
criminal penalties, and on the free movement of such data, and repealing Council 
Framework Decision 2008/977/JHA. OJ L 119, 4.5.2016, p. 89-131: https://eur- 
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016L0680 
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incorrect behaviors for inadequate access to information. 

In recital n. 37 the importance of protection of personal data is 
underlined according to the law of the Union and by the 
provisions of the Directive that are aligned in Directive n. 
2016/680. 

In recital n. 38 it is specified that the exchanges of information 
according to the Directive are in the phase of management of 
assets that apply the data protection rules according to 
Regulation n. 2016/679!. 

According to artt. 6, 7 and 8 from the access to information, 
other databases allow access to AROs as parameters that justify 
access and the need for information that also ask for adequate 
criteria and with proportion of art. 7, par. 1. The Council 
specifies the registers that are managed by public authorities. 
Instead, articles 9 and 10 in a detailed way refer to the exchange 
of information between AROs. 

Art. 9 respects the legislation, the content and the requests 
directed to a foreigner who must have. So the office tries to 
specify the reasons for the request that identifies the activities to 
be carried out. It is expected that the domestic authorities have 


in possession the relevant information that is also necessary for 


105Regulation (EU) 2016/679 of the European Parliament and of the Council of 
27 April 2016 on the protection of natural persons with regard to the processing of 
personal data and on the free movement of such data, and repealing Directive 
95/46/EC (General Data Protection Regulation) (Text with EEA relevance). OJ L 119, 
4.5.2016, p. 1-88: https://eur-lex.europa.eu/eli/reg/2016/679/o} 
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the foreigner. 

The European Commission according to art. 9, par. 4 puts in the 
forefront the information provided by the offices and the 
recovery of assets that they use to the judicial authorities of 
another Member State. It is specified that the logic of the system 
also finds application to the network application such as SIENA 
(Europol's Secure Information Exchange Network Application) 
which guarantees the security of exchange as a system managed 
by Europol according to the Chapter V of the Regulation 
2016/794/EU!®, The European Parliament has foreseen the 
possibility of using also other systems outside SIENA!’ giving 
the opportunity for other contacts with the FIUs (Financial 
Intelligence Units) of the Member States or of the networks of 
financial intelligence offices. 

Art. 9, par. 6 thus refuses to provide the requested and expected 
information. Information that prejudices the fundamental 
interests for the security of the Member State that puts the 


investigation to the intelligence activity thus representing an 


106Regulation (EU) 2016/794 of the European Parliament and of the Council of 
11 May 2016 on the European Union Agency for Law Enforcement Cooperation 
(Europol) and replacing and repealing Council Decisions 2009/371/JHA, 
2009/934/JHA, 2009/935/JHA, 2009/936/JHA and 2009/968/JHA. OJ L 135, 
24.5.2016, p. 53-114: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32016R0794 

107RECOVER, Database, WP3 Guidelines, op. cit., “(...) “simultaneous 
transmission of EJOs/LoRs for banking and financial information through parallel 
channels”, because this has occasionally hindered, rather than expedited, the initiation 
of the process of execution by creating duplicities, overlapping and internal confusion 
as to its reception (Spain) (...)”. 
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imminent threat to the physical integrity of any person. Thus it 
denies to motivate and to be partial according to art. 9, par. 7. 
The European Parliament has justified the refusal for the 
information on the assumption that it is in accordance with the 
principles of domestic legislation according to art. 6 TEU 
(Kellerbauer, Klamert, Tomkin, 2019) and from the Council that 
provided in a disproportionate and irrelevant way the objective 
that was requested according to letter c). 

The Directive has established the minimum standards for 
Member States at domestic level and has the possibility to grant 
their offices to recover the assets of access and information such 
as employment data, bank account information and related 
transactions. 

Art. 10 has stated the terms that responded to requests for 
information without modifying the terms established according 
to the decision of the Council on AROs referring to the 
framework decision n. 2006/960/GAI relating to the 
simplification of exchange of information, intelligence for the 
authorities of Member States of the Union and the application of 
the law (Letizi, 2022). The modus of non-urgent requests that 
are processed within seven days is distinguished, as urgent 
requests within eight hours and extendable for a maximum of 
three days. These are terms that run according to the version of 


the Council that become within 14 days for urgent requests and 
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that remain at eight hours thus specifying that it is information 
that has direct access. 

Art. 17 has required Member States to take the necessary 
measures and ensure the identification of assets after a relevant 
final criminal conviction thus following a procedure that applies 
to Articles 15 and 16. These are investigations that identify the 
assets to be confiscated as profit and instrument of crime as 
equivalent value. 


Recital 46 is occupied: 


“(...) to ensure a common understanding and minimum standards regarding 
the tracing and identification, freezing and management of assets, this 
Directive should establish minimum standards for the relevant measures as 
well as the related safeguards (...)”. 


It is therefore a position that seeks to reaffirm the relative 
efficiency for the guarantees. Articles 19 to 21 of Chapter IV 
relating to asset management introduce and require Member 
States to ensure that frozen and confiscated assets are managed 
in an efficient manner until their destination which preserves the 
value of the assets at a minimum of management costs. The 
relevant discipline has the objective of regulating and 
harmonising the purposes of mutual recognition of seizure and 
confiscation orders according to Regulation no. 1805/2018. 

This objective for Member States evaluates the costs that are 
incurred for the management of the assets, so we can thus speak 
of a relative pre-seizure planning according to what is provided 


for in art. 19 and in recital 29, par. a) which states that: 
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“(...) assessment is to provide the competent authorities with relevant 
considerations to be taken into account before, during or after the adoption or 
execution of the freezing order. Member States may adopt guidelines on how 
such assessment should be carried out, taking into account the circumstances 
surrounding the property to be frozen and ensuring that the assessment does 
not jeopardise the timely execution of the freezing order (...)”. 


Art. 28 of the Regulation noted that: 


“(...) manages frozen or confiscated assets to prevent their decrease in value 
(...) of frozen and confiscated assets. Once frozen and/or confiscated, assets 
rapidly depreciate with various management needs to deal with, which law 
enforcement and judicial authorities are not always equipped. The difficult 
management of assets and their depreciation make it difficult to compensate 
victims when provisions exist in this direction and convert assets for social 
purposes (...) the object of the confiscation is represented by a business, with 
respect to which the continuation of the economic activity should be 
guaranteed if it is a viable reality and capable of staying on the market in 
conditions of legality (...) also in consideration of the reluctance of public 
prosecutors to confiscate active companies, able to guarantee work and 
produce profit, but difficult to manage once seized and confiscated (...)”!%. 


Art. 21 required Member States to establish an asset 
management office and manage frozen assets, confiscated assets 
until a final confiscation order, thus providing the relevant 
competences to the authorities responsible for asset management 
and planning under art. 19, which cooperated with other 
authorities responsible for asset management planning and 
responsible for identifying, freezing and confiscating assets 
(Phil, 2022). 

Art. 20 has imposed on the Member States to provide for the 
relative possibility of transfer, sell the frozen assets even before 
the issue of the relative confiscation order as a provisional sale. 


Thus the requirements lead to the sale of the frozen assets that 


108Project-ARIEL_Final-report, 2015. 
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are perishable in relation to the value, the disproportion between 
the cost of conservation and maintenance of the asset that 
respects its value. 

The difficulty for the administration of the asset that requires the 
relative skills and available conditions also provides for the 
guarantees that also protect the interests of the subject who is the 
recipient of the ablative measure. The sale also takes into 
consideration the interests of the assets that intend to guarantee 
the right to be heard even before the sale in a provisional 
manner!”, 

This is a possibility that risks violating the right to property 
where the legitimate owner has not confirmed the confiscation 
order and returned the mere tantundem. The pre-confiscation 
sale according to art. 20 and to the European parilament has thus 
amended the conditions to exclude the rapid need for 
depreciation of the property in line with the criterion of 
excessive difficulty. 


The recital n. 30 specified that: 


“(...) sale of an asset of a specific nature may be subject to the prior approval 
of a competent national authority (...) should provide for the possibility of 
challenging a pre-confiscation sale order (...) the challenge has suspensive 


109RECOVER, Database, WP3 Guidelines, op. cit.: “(...) clear rules about the 
management of the assets and competent authorities (Germany: “There are difficulties 
in the management of the assets when they need special treatment to maintain their 
value, in the establishment of AMOs and official channels for their cooperation at 
international and EU level, and often the prosecution offices in charge of asset 
management and disposal do not have relevant specialization (...) Bulgaria: “a 
procedure, uniform for all countries, for the management of property subject to 
confiscation or confiscation (...)”. 
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effect, for example where this is necessary to safeguard the legitimate 
interests of the data subject, in particular where there is a risk of irreparable 
damage (...) by giving the challenge suspensive effect by law or by allowing 
the competent judicial authority to suspend the order pending its decision on 
the challenge (...)”. 

Moreover, art. 20 tried to give the holder the actual costs of 


managing frozen assets that they have at their disposal and not 
provided for by the version of the Council. Recital 30 thus 


represents an alternative for the pre-sale of assets by stating that: 


“(...) they can evaluate the possibility of placing the management costs of the 
frozen assets on the owner or the beneficial owner, for example as an 
alternative to the issuing of a pre-confiscation sale order, and in the event of a 
final conviction (...)”. 


Within this spirit art. 18 has as its objective the compensation 
for the victims, requiring: 


“(...) compensation for the victims or legal persons, as defined in national 
law, who have suffered damage as a consequence of one of the offences 
covered by this Directive (...) take the necessary measures to ensure that the 
confiscation order does not affect their right (...) to obtain such 
compensation (...)”. 


According to the version of recital 22 the possibility for the 
freezing of assets is possible in order to ensure compensation for 


damage caused by an offence. In recital no. 29 it was stated that: 


“(...) provide for rules on the applicable mechanisms by which the assets, or 
the value thereof, confiscated for the state budget or another public budget, 
can be used for the compensation of the victims, for purposes of public 
interest or social, or for other purposes defined by national law (...)”. 


Reading carefully, one does not notice a binding nature for the 
assets and their destination. According to art. 17 it is established 


that: 


“(...) evaluate whether to adopt measures that allow the confiscated assets to 
be used for purposes of public or social interest (...)”. 


The recital n. 29 stated that: 
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“(...) Directive does not harmonize the mechanisms following the destination 
of assets on the basis of a final confiscation order (...)”. 


Also the Directive n. 42/2014 asked Member States to use 
confiscated assets for public interest and social purposes without 
introducing an obligation according to art. 10, par. 3 and from 
Regulation n. 1805/2018 n. 6, letter d) relating to mutual 
recognition. In this regard, it stated that: 


“(...) assets may be used in the public interest or for social purposes in the 
executing state in accordance with its legislation, subject to the consent of the 


issuing state (...)”. 
Recital n. 47 affirms that: 


“(...) frozen and confiscated assets could be allocated, as a priority, to 
projects for the fight against and prevention of organised crime and to other 
projects of public interest and social utility (...)”. 


The report of the European Commission of 2020 through a 
confirmation from the Inception Impact Assessment 2021 


sustained: 


“(...) confiscated assets are not currently used regularly to compensate 
victims of crime or to return profits to society through their use for social 
purposes (...) the social reuse of the proceeds and instruments of crime is the 
exclusive responsibility of the Member States and is not a legal obligation 


oe 


The European legislator has not taken as appropriate the 
stringent obligations that have imposed a social use for the 
proceeds and instruments of crime where in a correct manner 
they provide and justify in terms of subsidiarity and 
proportionality the intervention of the EU. Confiscated assets 
are used for social and long-term purposes thus creating a social 
consensus where the use of seizure and confiscation tools also 


have a negative impact of an economic nature and for certain 
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social contexts. 


According to recital n. 39 it was stated that: 


“(...) effective asset recovery requires concerted efforts by a wide range of 
authorities, starting with law enforcement authorities, including customs 
authorities, tax authorities and tax recovery authorities, to the extent they are 
competent for asset recovery, asset recovery offices, judicial authorities and 
asset management authorities, including asset management offices (...) 
ensuring coordinated action by all competent authorities (...)”. 


Furthermore, art. 24 has effectively pursued the process of 
recovery and confiscation of assets by imposing the adoption of 
a domestic strategy for the recovery of assets, updated every five 
years. 

This is a strategy that allows to define measures that enhance the 
efforts of national authorities and that also involves the process 
of asset recovery by facilitating cooperation, coordination of the 
progress made. Art. 25 has thus imposed a guarantee to the 
AROs for the offices and the management of assets, i.e. asset 
management offices that have the relevant resources necessary 
to carry out their tasks. Art. 26 has established the information 
that is relevant for the frozen, confiscated, managed assets as a 
register that identifies the assets that are seized, confiscated 
under a mutual recognition procedure according to the 
Regulation no. 1805/2018 and art. 35 of it. Art. 27 has provided 
that the measures to be adopted are present in the Directive that 
communicates to the European Commission the availability of 
statistical data that are essential for the evaluation and 


effectiveness of measures adopted according to the proposal of 
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the Directive. 

The European Commission has the power to adopt information, 
collect, disseminate empirical data on assets where Directive no. 
42/2014 sets as a key factor that demonstrates the confiscation 
as appropriate measures for the illicit enrichment of the criminal 
type and in practice the countries manage to prepare an efficient 
system of data collection as emerges from research in the sector. 
Art. 28 and 29 also provide for cooperation (Phil, 2022) the 
asset recovery offices and bodies of the EU, agencies, third 
countries where they provide a legal framework covering all 
aspects having to do with asset recovery. Art. 28 provided that 


the asset recovery offices of the EU countries: 


“(...) shall cooperate closely with the (EPPO) (...) to facilitate the 
identification of instrumentalities and proceeds, or assets that may become or 
are the subject of a freezing or confiscation order in criminal proceedings 
relating to offences within its competence (...) shall cooperate with Europol 
and Eurojust for the same purpose but in relation to orders issued by a 
competent authority in the context of criminal proceedings (...)”. 

The expression used for the criminal proceedings is not 


understandable and according to the version of the European 
Commission. It is specified that the AROs cooperate with the 
authorities they deem necessary to prevent, detect, investigate 
crimes connected with the violation of restrictive measures of 
the Union. Also cooperation with the AROs for the offices has 


to do with assets located in third countries. 
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Conclusions 

The need for a new proposal has had as its main topic the 
harmonization of tools needed for the confiscation of proceeds 
and instruments of the crime in the investigation phase and final 
confiscation. Thus, the need to cooperate with the identified 
phase of the assets to confiscate the need that harmonizes and 
strengthens the skills of the AROs as European research 
requires, that is, improving the role, tools and staff of ARO!!”. 
These are aspects regulated by the same Directive where it 
guarantees the bodies of access information for investigations 
relating to cooperation, direct access to official databases that 
can be used as evidence and in favor of the judicial authorities 
of requesting states to speed up the seizure and confiscation 


procedure to speed up criminal proceedings!!'. 


110“(...) the “AROs lack a central register and staff” (...)”. 

111RECOVER, WP3, National report: “(...) AROs can be directly used as 
evidence if it is of an objective nature and the interference determined by the access to 
the databases is proportionate to the purpose pursued, namely the speedy conduct of 
the criminal investigation and the obtaining of as much evidence as possible in the 
shortest possible time. Secondly, it’s a question of efficiency. To illustrate how 
Articles 6, 9 and 11 will operate simultaneously in practice, the following example 
may be relevant: a prosecutor in Romania requests, via the ARO, information and 
immediate measures concerning the assets of a person under investigation in Member 
State X. The ARO in Romania will contact the ARO in Member State X and request, 
on the basis of the prosecutor’s request, the following 3 elements: identification of 
assets that could be seized (Art. 6), communication of information on the identified 
assets to the ARO in Romania (Art. 9) and immediate measures in relation to those 
assets (Art. 11) (...) ARO in Member State X identifies a vehicle, it will communicate 
the vehicle’s data to the ARO in Romania (...) ARO of Member State X will take 
immediate action against the vehicle. After receiving the information, ARO Romania 
will send it to the Public Prosecutor for issuing a freezing order. Once the order is 
issued, it must be recognised in Member State X in accordance with Regulation 
2018/1805 (...) on the vehicle is not submitted with the possibility for the prosecutor 
to use it as evidence, the prosecutor will not have the necessary evidence to issue the 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


648 


There are thus aspects where in the text of the Directive 
harmonizes the determination of the notion of victim to apply 
the discipline that introduces rules of proportionate guarantees 
for victims where the assets are sufficient to guarantee the right 
to the necessary restitutions. 

The new proposal also addressed the issue of illicit enrichment 
and organised crime where it started from the Regulation n. 
1805/2018 in the area of mutual recognition. 

It harmonises the conscience and improves the effectiveness of 


freezing and confiscation of assets. It has: 


“(...) direct applicability, but also by the way in which it is applied in 


freezing order and go through the recognition procedure under Regulation 2018/1805 
(...) after obtaining information that cannot be used as evidence, the prosecutor 
should use other cooperation tools (EIO) to eventually obtain the same information as 
evidence, i.e. vehicle identification data. However, the execution of the EIO may take 
a considerable period of time, which may be longer than the period during which the 
ARO in Member State X ordered the immediate measures. And this will have an 
impact on the freezing procedure. In conclusion, it is appropriate for the ARO in 
Member State X to provide the information so that it can in any event be used as 
evidence by the competent authorities in their freezing or confiscation proceedings 
(...) ARO if the information used cannot later be used as evidence. It can therefore be 
seen that it would be extremely useful to be able to use information obtained as a 
result of cooperation between AROs directly as evidence in criminal proceedings, 
thus avoiding duplication of proceedings and ensuring the speed of criminal 
proceedings. Thirdly, mutual legal assistance in criminal matters between EU 
countries usually involves direct cooperation between criminal justice authorities, 
which can sometimes be problematic because it requires a good knowledge of 
international law aspects (...) this form of cooperation, the support that the ARO 
would bring to the judicial authorities by facilitating the gathering of evidence would 
be important in a context in which the close links that already exist between the ARO 
structures in the Member States will help greatly in the timely transmission of 
information, thus avoiding the situation in which judicial authorities would have to 
specialise in European judicial cooperation in cases with extraneous elements (...) 
REG Advance restitution of frozen property to the victim when the title to the 
property is not contested (Art. 29 REG); preferent and direct compensation of victims 
before the disposal between issuing/ executing states. (Arts. 29 & 30 REG recognize 
the victims rights as provided in Arts. 15 & 16 Directive 2012/19) (...)”. 
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practice by the competent national authorities (...) national rules on 
fundamental rights regain importance as an obstacle to mutual recognition 
obligations in areas where the level of harmonisation achieved at European 
level is limited (...)” (Lenaerts, Gutiérrez-Fons, 2016; Mitsilegas, 2022)!!2. 


The application of Regulation (EU) 2018/1805 was the basis for 
the growth of harmonization for the new proposed Directive 
where forms of confiscation without conviction are issues that 
we have seen in the CJEU and the ECtHR. They have taken 
positions on where confiscation as conviction has had as a 
reference point in art. 4, letter. c) of Directive 42/2014, stating 
that: 


“(...) according to which a national court rules on the confiscation of the 
proceeds of crime in separate proceedings relating to the illicitly acquired 
property, which are separated from the main criminal proceedings before the 
commission of an offence has been established and a person has been held 
liable, and which also provides for confiscation on the basis of 
documentation extracted from the investigation file of the criminal 
proceedings (...)!!> pursuing harmonisation functional to mutual recognition 
in this area, are only minimum rules which do not preclude legislation of a 
Member State which provides that the confiscation of illicitly acquired 
property is ordered by a national court at the end of proceedings which are 
not subject to the finding of an offence, nor, a fortiori, to the conviction of the 
alleged perpetrators of that offence (...)”!'*. 


The interpretation and application of Regulation No. 1805/2018 
has taken a position on the criminal proceedings according to 
no. | of the Regulation 1805/2018 and no. | of the proposal of 
the Directive where the application with autonomous mode of 


the Union is connected with the crime according to the Directive 


112CJEU, C-168/13 PPU, F. of 30 May 2013, ECLI:EU:C:2013:358, published in 
the electronic Reports of the cases. 

113CJEU, C-49/23, 1Dream and others of 24 March 2023. C-162/23, VL ZS 
LIREVA INVESTMENTS LIMITED VI FORTRESS FINANCE Inc. v. Latvijas 
Republikas Saeima of 16 March 2023. 

114CJEU, C-234/18, AGRO in 2001 of 19 March 2020, op. cit., par. 62. 
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of the Commission but does not take into account the 
amendment of the Council to present a model that imposes the 
essential guarantees for criminal matters according to the 
principles of the CFREU (Peers and others, 2021), the directives 
on the matter which calls the recital No. 18 of the Regulation 
and the recital No. 39 of the same proposal of the Directive. 
Confiscation is precise and ambiguous in the case of a position 
towards evidentiary standards where the unlawfulness of 
proceeds according to the presumption of ex art. 48 of the 
CFREU (Peers and others, 2021) has been included in the 
relevant recitals no. 33 and 36. 

The confiscation model outlines according to art. 14 the reasons 
for the appropriateness of a direction that leaves the individual 
states to their interpretation according to the maneuver of a civil 
standard that thus also reinvigorates the penal standard. There 
are no forms that have to do with the burden of proof and as 
emerges from the right of defense. 

According to the Council the application against crimes 
punishable by a sentence of more than four years can admit the 
limit that imposes on the prosecution a burden of proof and the 
origin of assets from specific crimes sufficient for the original 
proof, illicit in negative. 

With a precise and rigorous manner the standard is presented in 


relation to the actio in rem and as is foreseen by art. 16 which 
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represents a model for confiscation without conviction to a 
criminal proceeding that thus allows to subtract even the 
proceeds of crime where there is no conviction in a criminal 
proceeding. 

Subtracting assets also create problem in the rule of law. This 
conviction is based on an evidence of a criminal nature, 
according to art. 23, where the prosecution's arguments 
demonstrate the lawfulness of the assets of a proceeding that 
respects the adversarial system. 

This is a model that was developed from Directive no. 42/2014 
and which is included as a model of confiscation, of sanction in 
a criminal matter, where the application of guarantees provided 
for by the ECtHR, start from the principle of non-retroactivity, 
of the presumption of innocence, of proportionality and of ne bis 
in idem. 

For the CJEU the argument is compatible with the presumption 
of innocence and confiscation without conviction as we have 
seen in the case of Latvia which claimed in a criminal court to 
place the presumption of involvement in crimes on the owner of 


the assets thus expressing the relative guilt and stating that: 


“(...) doubts as to whether, in the event that the disputed provisions fall 
within the scope of the European Union legislative instruments, a national 
legislation which, in proceedings concerning illicitly acquired assets, 
establishes a legal presumption of fact as to the criminal origin of the assets 
and places the burden of proving the lawfulness of the origin of the assets on 
the person connected to the assets themselves, is in accordance with the right 
to an effective remedy enshrined in Article 47 of the Charter, with the 
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principle of the presumption of innocence enshrined in Article 48 of the 
Charter and with the guarantees set out in Article 8, paragraph 1, of Directive 
2014/42 (...)"!1. 


Within this orientation path, a conviction is recognized that 
pursues the punitive purpose of criminal conduct. It fulfills the 
objectives for the wealth of illicit origin for the pollution of the 
market, of the legal economy. It also takes into account the 
impact that stigmatizes for the owner of confiscation models to 
limit the related rights and the notion of criminal matter to be 
foreseen according to the ECtHR as a claim where the absence 
of conviction, of the rule of law, the ablation of profits justify 
the criminal measures as a standard of criminal evidence as we 
have seen in the Gogitidze v. Georgia case of 12 May 2015. 

The list of guarantees recognizes the freezing and confiscation 
orders to the recipients. According to arrt. 22 and 23 of the 
proposal the right to inform the interested party and to defense 
before an impartial judge is specified. 


In art. 8 of the proposal of the Directive new models of 


115C-162/23, VL ZS LIREVA INVESTMENTS LIMITED VI FORTRESS 
FINANCE Inc. v. Latvijas Republikas Saeima of 16 March 2023, par. 21 affirms that: 
“(...) the purpose of proceedings concerning illicitly acquired property is not to 
establish the guilt of a person, it is equally true that the presumption of innocence is 
violated not only by a specific statement as to the guilt of the person, but also by an 
assessment which allows the guilt of the person to be established in relation to a crime 
(...) possible criminal origin of the property is therefore closely linked to the question 
whether money laundering operations have been carried out with the property in 
question (...) the conclusion reached by the public prosecutor or the judge is 
considered as an assessment of the guilt of the person as regards the commission of a 
crime. It could therefore be concluded that the contested provisions impose on the 
person connected to the property the obligation to rebut the presumption of 
involvement in money laundering activities. Such a situation would be contrary to the 
principle of the presumption of innocence (...)”. 
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confiscation are regulated thus imposing compliance with the 
principle of proportionality and assuming legislative choices 
with difficulties related to the rigidity of the instrument and to 
the application phase. We need a provision of procedural 
guarantees where the principle of non-incrimination and the 
right to silence according to the recital n. 36 based on recital n. 
18 of the Regulation n. 1805/2018, require compliance with 
directives such as n. 2010/64/EU!!® 2012/13/EU!!”, 
2012/29/EU!!8, 2013/48/EU!?, 2016/343!7°, strengthen the 
presumption of innocence in criminal proceedings according to 


the Directives 2016/1919!! and 2016/680!”. 


116Directive 2010/64/EU of the European Parliament and of the Council of 
20 October 2010 on the right to interpretation and translation in criminal proceedings, 
OJ L 280, 26.10.2010, p. 1-7. 


117Directive 2012/13/EU of the European Parliament and of the Council of 
22 May 2012 on the right to information in criminal proceedings, OJ L 142, 1.6.2012, 
p. 1-10. 

118Directive 2012/29/EU of the European Parliament and of the Council of 
25 October 2012 establishing minimum standards on the rights, support and 
protection of victims of crime, and replacing Council Framework Decision 
2001/220/JHA. OJ L 315, 14.11.2012, p. 57-73. 

119Directive 2013/48/EU of the European Parliament and of the Council of 
22 October 2013 on the right of access to a lawyer in criminal proceedings and in 
European arrest warrant proceedings, and on the right to have a third party informed 
upon deprivation of liberty and to communicate with third persons and with consular 
authorities while deprived of liberty. OJ L 294, 6.11.2013, p. 1-12. 

120Directive (EU) 2016/343 of the European Parliament and of the Council of 9 
March 2016 on the strengthening of certain aspects of the presumption of innocence 
and of the right to be present at the trial in criminal proceedings. OJ L 65, 11.3.2016, 
p. 1-11. 

121Directive (EU) 2016/1919 of the European Parliament and of the Council of 
26 October 2016 on legal aid for suspects and accused persons in criminal 


proceedings and for requested persons in European arrest warrant proceedings. OJ L 
297, 4.11.2016, p. 1-8. 


122Directive (EU) 2016/680 of the European Parliament and of the Council of 
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It is noted that art. 8, par. 1, letter f) for freezing and art. 19, par. 
1, letter h) for confiscation order, regulate the violation of the 
right that refuses mutual recognition according to Regulation n. 
1805/2018 and recital n. 18 of it, where it stated that: 


“(...) guarantees provided for by the Charter apply to all proceedings 
governed by this Regulation. In particular, the essential guarantees for 
criminal proceedings provided for by the Charter should apply to proceedings 
in criminal matters which are not criminal proceedings but which are 
governed by this Regulation (...)”!?3. 

The proposed Directive is on the path that has to do with a fair 


trial relating to the confiscation of assets that concern the 
patrimony thus including the related legislative reforms for the 


Member States which effectively asks for: 


“(...) procedural guarantees provided for by art. 6, par. 3, of the ECHR in 
relation to criminal matter; this is a passage that assumes a decisive value 
both to ensure compliance with constitutional and conventional principles, 
and to internationalize the strategies to combat the economic bases of 
criminal organizations (...)”. 


27 April 2016 on the protection of natural persons with regard to the processing of 
personal data by competent authorities for the purposes of the prevention, 
investigation, detection or prosecution of criminal offences or the execution of 
criminal penalties, and on the free movement of such data, and repealing Council 
Framework Decision 2008/977/JHA. OJ L 119, 4.5.2016, p. 89-131. 

123Report Germany, in Project RECOVER, Database, WP3, National Reports, 
op. cit. 
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